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Preface

When Bhuliyg husband passed away, their daughter was just one yearAdtdr
the funeral, she wento her u} s Z @ouse for a brief visitAsper the customin
duetime, the Z e v family asks their } v widowto return. But for Bhuliya,
that never happened. After waiting for a month, her mother took her kadke in-
laws[house.

This marked the beginnir@f harassment and violence that Bhuliya would htwve
experience, seemingly for the rest her life.

Herin-laws starved her and abused her verbally and physic@tigy not only
alleged that she has a bad charadvert that she wasn evil spirit. They wanted her
to go backto her motheror remarrysothat the property belongingp her husband
couldbe transferredin the nameof his brother.Both Z p o] @nd her daughtep
health begarto deteriorate. Asa result, she soon left her marital hortaego back
toheru}sSZ @ouse.

Shewas not welcome there eitherder male cousin constantly passed demeaning
comments. He did not let her worship the family God, saying that she beloriged
another family. Twoyears later, when Z p o ] @ofher passed away, her male
cousin saw thissan opportunityto grab her( $Z gEdperty.He refusedto light
the funeral pyre until her fathef property was transferretb him. The rituals allow
only a soror a male mournein the family to perform the death rites.

By now, Bhuliya had learneaf Ekal Nari Sashakti Sangathan (ENSS) and reached out
to them. ENSS members encouraged and supportedrheonducting the death

rituals herself.On seeing the group support, meénthe community did not object

and instead joinedh the death rituals.

Something that connects Bhuliy@a thousandf other tribal womenin Jharkhand
are the intentional actof violencet subtleor explicit t inflictedupon them. The
intent isto put them offsothat theydo not lay clainto land and propertyor the
wealth generated from it.The nature and intensitgf the violence may varjut
such instancesf violence against tribal women are not uncommaonJharkhand.
The study suggests that the violernisenore pronounced for single wasn.



A woman from the community said,

Asgirls growup, they keep hearing this is not your home, you
will go onedayto your [marital] own homeBut when she gets
married, she realessthat [marital home] is not hers either.

Women live with this exclusion all their lives, thowgidows like Bhuliya experience
this more starkly and become vulneraleall kindsof violence.

ENSS receives hundreafssuch cases every yeadupportedby the Samuel
Hahnemann Associates & Research Centre (SHRR@)networkof more than
27,000 single womeim Jharkhand.lt is also associated with a national level
network of single women which supports single wontercome together and
empower each othem navigating the challenges life. In their engagement with
women, the network realiss that women§ access and rigld land and other
productive assetare fundamentally linkedo their livelihoods, sustenance, well-
being and a senseaf self. The network has also observed that women face a
multitude of challenges when they wai exercise their rightto land.

In this studywe assess the various threads which impact the land rightsbal
womenin Jharkhand.We listered to the women recountig their dilemmas,
struggles and aspirationdVe also listenedo the people around theno know
their perspective®n the matter t men from their communities, elected leaders,
government officials, development workers, advocates, and oth&isngsidewe
analysed the constitutional and legal contegfshe ensuing problem and canug
with action plans for strengthening their land rights.

We are thankfuto Oak Foundation for providing the opportunity for Landesa and
SHAR®@ come together and learn from and about tribal womdrandesas an
international organisation that work® strengthen land tenure and believes that
land rightsare a powerful tool that caibe usedto improve the live®f men and
women livingin poverty.
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Executive Summary

Whetherwe see landasan important productive resourcer asa siteof cultural practices, strong and
secure rights over landre a firm springboard for a lifef dignity.In India, land rightare governed
through a welof tenurial laws, personal laws and customkaws.

In matters relatedo the ownershipof land, our culture and practices have always been discriminatory
towards women. However, the women the tribal communities are particularly disadvantagasthe
customary practicedo not support their landights and the lavof the state accepts customary
practicesof the tribal communitieso be legal. The situation becomes further convoluted with a range
of historical, social, legal, and institutional bottlenecks.

Within these complicated systenase the struggling women who aspite own and access land
transform their lives.

It is against this backdrop thate lay out the different nodes mappéd this study. The first
purposeof this studyisto map the legal landscap tribal womeng connection with land.
Following from that, the second objectiigto determine the way# which presencer absenceof
land rights impacts their strategic interestSinally, the third objectivesto understand the
aspirationsof tribal women and identify emengg opportunitiesto strengthen their land rights.

Landesa and SHARC have worked together closblyilding and conducting the studyWe have
drawn narratives from the livesf womenin their own voices We also had conversations with a
rangeof stakeholderdo understand the factors that makedifficult to amend laws and social
norms, ando identify emerging opportunitie® strengthen the land rightsf tribal women.

In India, the recognitiomf equal land rights for women cde traced backo pre-independence policy
dialogues.The principleof equality and equity irrespectivef caste, class, sex, race and platbirth
are deeply enshrinedh the Indian Constitution. Our constitution also directs the stateadopt
measuref Aon-discriminatdn [in favourof women and the Scheduled Tribes for neutralising the
cumulative socio-economic, educational and political disadvantages theyDsspite progressive
commitments and directionby the national level policy bodies, progremsground has been patchy
and discrete.

The tenurial laws which seelo protect the interestof Scheduled Tribes and strongly regulate the
transferof tribal landsto non-tribals t completely faito recognise womemasindependent individuals
and subsume their intereste the arbitrary action®f men. The customary rules which determine the
inheritance rightof tribal women are generally guiddxy two fundamental rules First, that the land
must not pass oubf the lineage, and second, that under any circumstance, a woman shalénot
allowedto inherit the land.

With slight variations, the tribal communities mostly recognise ¢imymaintenance rightsf widows

and daughtersn lieuof claimson the property itself. The disinheritancd womenis supportedby

fiercely discriminatory gender norms that emanate from deep-seated patriavethaeés and belief
systems.These norms dictate and determine whanaccess and control land and resourcébere
arerigid expectation®f how women should behave and harsh penalties for those who transgress the



boundaries, thereby pushing theta a conditionin which assertioris met with a strong backlastAs
we listenedto women, their stories, their aspirations and their frustrations bear testimooieke
waysin which the current framef rituals, beliefs and laws make their lives vulnerable.

The tribal customs which vest the ownersbigand with the merof the household, and provide
women with only the maintenance rights, make women dependemien for their survival and
livelihoods. Asa result, the lawfuldwnersin waitin P Who are menby default, see the single woman
t whether a widowor a sisteror a mother t asa barrierto the u v [#ull enjoymentof their rights.
They perpetrate all kindsf violencet sexual, physical, emotional, verbal and finantital evict
women from the landr the property that theyare waitingto own. The secondary status accorded
single women serve® make their oppression easier and more intenéids the life interestof a
widow in her husband land that has been most attacked and degraded.

The denialof land rightso women and the associated violence inflicted upon them, along with nearly
absent recourséo justice, presents strong evidence that the vision prescripethe constitutionis

facing constant and massive assanlthe hand<f a patriarchal societyThekey questionis whether,
under the frameworlof constitutional and fundamental righte which the nation has pledged itself,
women shoulde subjectedto inequality and indignityn the nameof preserving the religioor the
cultural practice®f the tribe. Given that women, including tribal womamne asmuch citizen®f this
countryasanyone else, and have contributealits evolution and progress, why then should they
denied the constitutional guaranteed a lifeof equality and dignity?

The problermis complex, with a hosif factors responsible for it, and they all needbe addressed.
While thereisaninevitable need foan equitable legal framework, interventions beyond the provision
of legal accest® land are also needed.

Fortunately, there are solutiorts this. The long-term godkto make the entire system more
sensitive and engaging securing fairness, justice and equality for wom@ihis requires review and
reform of land lawgo make them gendejust, and sensitisationof community and other leaders
towards the rights and needsf women. Given the pervasive violence and the intensive suffefing
womenin Jharkhand, therés also a needo build A}u v [knowledgeof land-related information

and strengthen their collective agenaythe same time. Public, private and civil society actors must
come together pro-actively and devise innovative strategies.

If carried out sincerely, a land rights program can provee an important catalyst and a stimulus
bringing the kindf revolutionary changes that can correct the present plighivomen and grant
them the rights longlueto them.



Introduction

Locating the study

Man provides the seed, while woman provides the fiejsla common saying and a widely held belief
across rural IndiaAccordingo this sexual conception, both the field and its produce (women and
children) become the sole propertf the person who sows the seeds, that is, the man (McElvaine,
2018). Several anthropologists have explained that such discourses teeplace the ownershipf
womanin the handsof man, reinforcing the ideology behind the creatioia patriarchal society and
the subordinatiorof women (Dube, 2001).

Among the different waym which patriarchy manifests itself globally, ownersbfgproductive
resources, including lang a significant onePatriarchal norms have long actemensure that
womendo not own land, thereby neutralising the potential powafrland and propertyo transform
gender relations.

A hostof international treaties, including the International DeclaratafrHuman Rights (1948), the
International Covenantn Economic Social and Cultural Rights (1966), and the Convention
Eliminationof All Form®f Discrimination against Women (CEDAW, 1979), acknowledge the
importanceof land rightsn realising human rightsConcluding observations and statemebis
various treaty monitoring bodies, international rapporteurs and workjraups have also emphasis
on A}u v [rightsto landasfundamentalto fulfilling rightsto livelihood, housing, food, adequate
standardof living, self-determination and cultural participatién.

Despite increasing recognitiarf the importanceof land rights for gender equality and overall
prosperity, the control and ownershigf landin India remains largeliy the handsof men. Deeply
entrenched discriminatory social norms and systemic gender inequalitssucturesof power and
institutional mechanisms combirte pose significat barriersto women§g land rights.Even where
land reform policies and lawdo include gender equality goals, they tetwdfade whenit comesto
implementation.

These conversations become paramoumnstates like Jharkhand, where a large pzrthe population

are tribal women who relyn forest resources and agricultural production for their sustenance.
Further, a seriesf threats t including the ever-increasing large-scale land acquisitions, encroachment
by extractive industriesn tribal and communal lands, unplannedpoorly planned urbanisation and

1The & K Moluntary Guidelinesn the Responsible GovernanoéTenure (VGGDf Z > \Fitheries and
Forestsin the Contexbof National Food® p EFAQ[2012) lists gender equakityoneof ten core principles for
implementation.



infrastructure development, climate change and natural disasteall impact women more starkly
owingto their insecure relationship with land.

In the caseof tribal womenof Jharkhand, thele facto existencef a dual systenof statutory law
and customary law presents a complicated environment for wofeghts. This environment gets
further complicated owingo a rangeof historical, social, legal, and institutional bottleneeak®oth
the Stateand central level.

In conducting this study, we have examined the statfignd rightsof tribal womenin Jharkhand
through two key questionsFirst, how legitimate and lawfalre the rights, and second, how are the
existing rights realised?

Tounderstand legitimacygf land rightsve have lookedat the existing laws and rulés the lightof the
historyof land reformsn the State.In orderto assess the extend which the rights have been
realieed, we have explored the complex interactiookthese rules with the underlying power
relations, value systems and social norrifgée have also triedo understand the womel experiences
of landlessness and their aspiratioss,that the solutionsare rootedin their own capacities and goals.

Research methodology

Landesa and SHARC have worked together closblyilding and conducting the studgincewe
wanted the studyto be firmly rootedin womeng experiencesye reliedon qualitative methals of
researchto understand concepts, opinions and experienceke narratives which form the basis
our study were retainedh their original voicesastold to usby women. These rich conversations
helpedus understand their aspirations vis-a-@scessto and ownershipf land. They also shed light
on the existing socio-cultural, politico-economic, bureaucratic and systemaitenges that women
confrontin accessing these right$Ve also spoke with a rang#f stakeholderdo understand the
factors which may make difficultto amend laws and change social norms. Lastly, tatkirige
stakeholders helpedsidentify the possible opportunitie® strengthen the land rights for women
in Jharkhand.

Literature review:We reviewed the constitutional provisions that define the overall context
women and tribesn the country and the laws that govern lamdJharkhand We also read
anthropological studiesn the historyof tribal communitiesn the Stateaswellassociological
studies that explore the contexts which supportconstrain womerj dives. This close reading
helpedustheoretically understand and foreground the relationship between gender ardirights.



KeyInformant Interviews Our initial plan wago conduct focus group discussions with women
belongingto different religions and tribes across each administrative divisibmwever,dueto
Covid19we hadto rethink our strategy given the necessdyt sudden restrictionsn travel andin-
person meetingsWe then hadto conduct personal telephonic interviews with women and with
other stakeholders sucasadvocates, community leaders, elected representatives, revenue officials
and CSO leaders (See byxWhile a semi-structured setf questions guided our discussiomss

also kept some spade pursue any interesting comment that camp.

In our interviews with community women, our ‘
focus wado listento their experiences, their
voices, and their perceptions and aspirations. | |
Initially we thoughtit wouldbe difficultto have

phone conversations with womehut Community Leaders 6
fortunately the women never hesitatetth share

Community Women 32

their stories with us. Elected Leaders (Mukhiyas) 6
The interviews with traditional leaders CSOs 8
(referredto asGramPradhans) explored Advocates 6
societal perceptions and provisioims

customary laws affectingd } u v [land Government Officials 7
ownership,aswellasthe difficulties women Others (State and National level) 8

face while accessing services from land
administration officials.

The interviews with the elected leaders (Mukhiyas) focusethe roleof the Gram Panchayais
dispute redressal mechanisms relatiediand. We also focusedn understanding how the
traditional and constitutional structuresf governance interact with each othen the questionof
land rights.

The interviews with legal experts centred understanding the existing legal provisions and
weaknesse the legal system which maliedifficult for womento claim their land rights.

Our interviews with the land revenue officials were desigtedollect informationon government
provisions for vesting lani land-poor familiegs per the existing tenancy laws, the process
involvedin updating land records, and related bureaucratic and administrative challenges.

The interviews with the leadexd civil society organisations focused their experiencef working
with womenon land issues.

Case studiesThrough discussion with the wom@metwork,we selected a few stories related
women§ accesto or denialof land rights. Those narratives have helped outline the typesof
complicationsor challenges that women face, and the exteftheir assertion.

2 The traditionacommunity leaders refeto the leadersby heredityin a tribal community.In Jharkhand, they
are generally referreds Gram PradhansThe elected leaders assume office through the electoral systepart
of the Panchayati Rajn Jharkhand they are referreas Mukhiyas.



Administratively, the States divided into five divisions: Palamu, North Chotanagur, South
Chotanagpur, Kolhan and Santhal Parganve interviewed32 women from19 different districts
spread across the five administrative divisions where E&&Sive. A local contacof ENSS helped
us identify the womernwe could interview, dependingn the availabilityof a phone connection and
their willingnesgo have a conversation withs over the phone.We made sure that our
interviewees represented different social strata, religious beliefs and marital status

Similarly, while reaching otv other stakeholderst lawyers, community leaders, elected
representatives and CSO leaddnse were consciousf selecting them from all the five divisions.

After completing the data collection from primary and secondary souwescrutinigd the datato
identify gaps and returnetb have further interviewso bridge them.We then scored and coded
the qualitative information for analysis.

Structure of this report

This reports divided into seven sectiond.his first section serveasthe introduction. The second
section notes the historical and present social structures, shedsdigtite historicityof the tribal
resistance, and discusses the constitutional provisions and laws which impagivtbmancenf
land, tribals and womein Jharkhand.The third section presents a probing reviefthe tenurial
laws from a gender lens. The fourth section discusses the provisigaeiug A } u v [imheritance
in the customary lawsf various tribes.The fifth section provides a reality check through the
ground stories an@xplores the gendered social horms, beliefs and practices that prevent women
from owning and controlling land and trap them into a vicious cmEholence. The sixth section
discusses the pathways availabbewomen when they exhibit resilience and strive for justiéad
finally, the seventh section consolidates the discoumgéringing all the pieces together and
exploring the future strategiet® buildon positive aspectsf culture and tradition and move
towards realising the constitutional goafequality and justice.



Tribals, women and land:
socio-legal facets

The Stateof Jharkhand (meaninghe landof forest) was carved oubf Southern Bihain November
2000to fulfil the longstanding demandx the tribalsin this region. Asof the last census, out of a
populationof 32.9 million, approximately 26% belotmyScheduled Tribe communities who settiad
these hilly terrainat different timesin the past (Censusf India, 2011).Today 32 different tribes
make their homeén Jharkhand, the major tribes being the Santhal, the Munda, the Oraon ardahe
Most tribal groups follow their own cultural practices where one chgesve the influencef Hindu
practiceson them, although Christianitig significant among the Munda, the Kharia and the Oraon
tribes. Around 13%of the Scheduled Tribexf Jharkhand follow the animistic religion, Sariidne
datain Box 2 indicate a higher incidenaepoverty and dependencen agriculturein the state,as
comparedto other statesin India. Over time, a declining trenaf landholding has been observed
among the tribals.The main reasons fahis have been the fragmentatioof landdueto increasesn
the population, along with indiscriminate land acquisition for@epment projects that displaces
people (Ekka, 2011:12).

Box 2. Jharkhand: The people and poverty

x Hindus constitute the religious majority (67.83%) in Jharkhand, followed byrvugli4.53%) and
Christians (4.30%) (Census of India, 2011).

x In addition to being a vast reservoir of forests, Jharkhand is also known foingsal wealth, which
includes iron, coal, copper, mica, bauxite, graphite, limestone and uranium. Thenegaho
Jharkhand depends on mineral resources, industries, agriculture and tourism.

X 53.4% (26.94 lakhs) of rural households fall under at least one deprivation criteribvand /v ] [
poorest State in the year 2011-2012 (SECC, 2011).

X With the average land holding of 1.58 hectares, agriculture is the mainstay fdy 18886 of the
population in Jharkhand (UNDP Jharkhand Factsheet, 2011), although 38% of households
Jharkhand do not own any land as against 57% in India (SECC, 2011).

x Of the total 27,32,000 operational landholdings in the state, 84% are marginal anichemaigs and
account for only 42.8% of area. (Agriculture Census 2015-2016)

x  While tribal households own 35.7% of operational landholdings, theséloolds belonging to
Schedule Castes own 13.43% of operational landholdings. 11.2% of landholdingerated by
women as against 13.9 % in India (NSSO, 26).5-



The Adivasi people and their history  of
resistance

Over the centuries, the Adivdsieople cleared areasf forest, established villages and prepared
cultivable fieldsn cooperation with each otherThe different communities governed their own
villages and had a symbiotic relationship with land, caititigeir ®lother Nature.[ The families
regarded themselveasthe usufructof the land, and not the owners.

The region remained beyond the interastcontrolof the empires and kingdonwf the plains until

the 17th Century, which witnessed the emergence and consolidafignimary states, or jungle

states (Singh, 1987)nitially, the tribal cultivators paid tributer chandato the kings (or Rajagsthe
Brotectors,[not asthe ownersof the land. This arrangement changed during the British colonial
period, when the land wagut under individual proprietorship and land revenue became the primary
sourceof the State incomeThe Britishers then introduced the Zamindari Systeroollect land
revenue, which means thaZamindard t the intermediariest were recognied as ownersof huge
tractsof land and were given the right collect revenue from the peasanti this way, the original
cultivatorsof land became the tenantsf landlords. They lost their control over their ancestral land
and were forcedo pay regular tagsto the landlords (Gautam, 2019).

This new system opened the damr many outsiders who ruthlessly exploited the Adivasi peagle
cheap indentured labourers and used unfair metmgrab their land.AsAdivasis started losing
control over their land and forests, the early community-based syst#fraentrol, management and
output sharing begato disintegrate. This resultedn unprecedented exploitationf the tribals and
ledto unrestin many partof the Chota Nagpur and Santhal Pargana regiodlarkhand, chiefly
inhabitedby the Mundas and the Santhal tribes, respectivélife continuous uprisings and revolis,
which women playe@n important role, led the British ruleit® realise that this region musiohbe
governedby the general regulations and acts governing the adjacent ar€asy therefore enacted
specific lawsgo safeguard the tribal interests and check their alienatéfandto non-tribal people.
Following a seriesf amendments these laws@today recognied asthe Chota Nagpur Tenancy Act,
1908 (CNTA); the Santhal Pargana Tenancy Act, 1949 (SPTA); and Wilkinko(1837). These laws
and their gendered implications are discusgedection 3.

Vulnerabilities of Adivasi women

The questin of land rightof Adivasi womerin §} CJharkhands apparently complicatedy the
nature and extenbf changes which have come abautheir social, cultural and politico-legal life
over the centuries (Karna, 2017).

3 Rdivasifis the collective name used for the many indigenous peopledia. The termZdivasi[is derived from
the Hindi wordZ  {vhich mean®f earliest timesor from the beginning andZ A mgpgning inhabitanor
resident. The constitutional and the legal term used for Adivaspteis 'Scheduled Tribes'. ArticB66 (25)of
the constitution defines scheduled tribes Zuch tribesor tribal communitiesor partsof or groups within such
tribesor tribal communitiesasare deemed under Article 348 be Scheduled Tribes for the purposefsthis
constitution[ X



The most significant transformation, which happeradhe behestof the British, was the introduction
and establishmenof individual property rights across the board. This introduced the adlea
ownershipof land, emphasising laresa commodity rather than a shared resoawhich produces
food, fodder and timber.Since, in the new dispensation, only men were given proprietary titles
own land, women were automatically excluded from their customary shares and lecioaneasingly
dependenton men. Several scholars have observed that this shift from community ownensthip
shared accessf natural resourcefo increasing fragmentation and privatisatiofrights, ledto

women being increasingly divorced from access and control over land angrcesqJassal, 2001).

Theprocessof relatively faster growtlof patriarchy, which gathered momentum during the British
political period, was perpetuated over the years leadim@ serious crisig gender relations that one
can observat the present day. The increasing dewilA } u v [customary rightso land, the
prevalenceof witch hunting, the dwindling practicaf bride price, and the gradual acceptarafethe
practiceof dowry with consequent suppressiof A} u v [sexuality, together illustrate the falling
social statuaswellaseroding economic staminaf women (Mullick, 2013).

The continuous and overlapping processésolonisation, industrialisation, urbanisation and
globalisationn Jharkhand have made tribal women far more insecure comparedveral non-tribal
groups and communities. Consequently, poor health, éd@ducation, restrictions over mobility,
limited opportunities for livelihoods, frequent migration, vulneréyito trafficking, and various forms
of violence including domestic violence, are a fiithe many harsh realities that women confront
every day.Many of these vulnerabilitiesire buttressedby a rangeof social and cultural norms that
dictate how women and men should behave, where they macannotgo and who will have access
or control over land and other resources.

These changes and vulnerabiliter® reflectedin our conversations with peopleBeloware a few
excerpts from the interviewae conducted:

- Anaemiais a big problenin this region.Earlier, peopléad acces$o and knowledgeof alot
of medicinesand nutritional plants that were available from the foresthey were parof their
daily meals.But now allof that haschangedand women suffer the mosf(CSO leader)

- Zribal women today havi® walk several kilometeits find potable water.They also havi®
spend foutto six hous hunting for firewood[(community leader)

- Pomestic violencis the biggest issue rural women are confrontijomen feel insecurend
that is why theydo not speak openly.(community woman)

- A few months ago, a tribal girl wanted marry a non-tribaland the Manjhi Parganaas a
punishment, asked some bagsgangrape her.In another similar case, a girl was burnt with
a cigarette.[(CSO leader)

- Benerallyjt is considered that tribal societies are basadequality,but if we go deeperwe
find thatit is a myth. A tribal womanrhasno rolein decision making procedseitherat the
societal level noat the family level.In fact, shds always fearfubf being called out a witcif
she contraveneany norm.[ (CSO leader)

- Kow menasindividuals have become the landowremd women have become dependeiht.
think evenmen should not have been given the rightand. Landisin the nameof men;so



men have got the powebp evict anybody from the house . . . Now that the wonsameak, the
husband tells heto live the wayhe wants.[(CSO leader)

The realitieof womendo varyin nature and intensity dependinagn religion, caste, class and other
factors.In the following sectiongve consider how these realities intersect with the legal provisions fo
their land rights and impact their abilitp access and own land.

Constitutional and statutory provisions

The overall legal framewoif land governance India and Jharkharid guidedby constitutional
provisions that safeguard the right$ scheduled tribes and the womem various ways.The
principlesof equality and non-discrimination are deeply enshrimethe Indian Constitution through
its Preamble, Fundamental Rights, Fundamental Duties and Directive Rsngipe Constitution also
empowers the Statéo adopt measuresf non-discriminatiorin favourof women for neutralising the
cumulative socio economic, educational and political disadvantages theyRFaoelamental Rights,
among others, ensure equality before the law and equal proteatidlaw; prohibit discrimination
against any citizeon groundsof religion, race, caste, sex placeof birth; and guarantee equalityf
opportunity to all citizensn matters relatingo employment. Belowis a listof several such provisions.

x Equality before law for women (Article 14)

X The State noto discriminate against any citizem grounds onhof religion, race, caste, sex,
placeof birth or anyof them (Article 15(i))

X The Statdéo make any special provisiamfavourof women and children (Article 15(3))

x Equalityof opportunity for all citizeng matters relatingo employmentor appointmentto
any offce under the State (Articl&6)

x The Statedo direct its policy towards securing for men and women equally the tigah
adequate meansf livelihood (Article 39(3)and equal pay for equal work for both men and
women (Article 39(d))

x Topromote justicepn a basi®f equal opportunity ando provide free legal aibly suitable
legislationor schemeor in any other wayto ensure that opportunities for securing justice are
not deniedto any citizerby reasonof economiaor other disabilities (Article 39A)

X The Stateto promote with special care the educational and economic interaktee weaker
sectionof the people ando protect them from social injustice and all formsexploitation
(Article 46)

x Topromote harmony and the spiritf common brotherhood amongst all the peomléIndia
andto renounce practices derogatoty the dignityof women (Article 51(A)(e))

X Not less than one-third (including the numbefrseats reserved for women belongitggthe
Scheduled Castes and the Scheduled Tritiehe total numberof seatsto be filled by direct
electionin every Panchaydb be reserved for women and such se&isbe allotted by
rotation to different constituenciesn a Panchayat (Article 243D(3))



X Not less than one-thirdf the total numberof officesof Chairpersong the Panchayatat
each leveto be reserved for women (Article 243D(4))

Article 244of the Constitution, read along with the Fifth and Sixth Schedules, reesghat the
Scheduled Tribes have suffered historically and require special protéotemsure that these
historical wrongsare not repeated, and are reverse®f the 24 districtsin Jharkhandl5 are enlisted
asFifth Schedule aredsThese areas are effectively tribal homelarnidsyhich the State and the
tribes enjoy a great deaif autonomyin matters governing land and cultur&he Fifth Schedule grants
extensive powerso the Governor, whoby public notification, may direct that a law enactbgthe
Parliamentor the State Legislative Assembly shall not applst Scheduled Areay shall apply subject
to certain amendmentsr restrictionsas specifiedoy the Governor.It also provides for the creatioof
a Tribes Advisory Council (TACgach state having Scheduled Aréagdvise the Governan
matters pertainingo the @elfare and advancemendgf the Scheduled TribeDetailed descriptionsf
the Fifth Schedule and the TACIharkhandhre includedin annexurel.

The Seventh Schedubé the Indian Constitution deals with the divisiohpowers between the Union
government and State governments, whisteffected through three lists: (1) the Union List contains
subjects over which the centre (or Parliament) has exclusive pofiegislation; (2) the State List
contains subjectsf local and regional importance over which states can pass laws; and (3) the
Concurrent List contains subjects where centre antestahare legislative jurisdiction.

Within these three lists, the centre and states have legislative authority oveaditfezent aspect®f
land governanceMost matters relatedo land t suchas land tenures, the relatioof landlord and
tenant, collectionof rents, transfer and alienatioof agricultural land, land improvement and
agricultural loanst fall under the State List and this also allows stébegive recognitiorio tribal
systemsf land managementHowever, issues relatdd ills, intestacy, successippartition, and
transferof land other than agricultural lanjdare a partof the concurrent list.Consequently, while
centre and states share jurisdiction ov&uccessiofff transferof agricultural land exclusively falls
under the domairof states’ This overlay allows statés amend personal laws suas HSA 1956t
the state level and simultaneously enact independent inheritance provisions ficuligral land.

The Ninth Schedulef the Constitution contains a lisf the central and state laws which canris
challengedn court. It was primarily introducetdy the governmento protect the laws relatedo
agrarian reform and for abolishing the Zamindari system. Currently, 284aushre shielded from
judicial review, and mosif these concern agriculture and land issues, though the list also includes
other subjects, suchsreservation. Interestingly, the schedule also has a retrospective operation,
meaning thatf lawsare insertedin the Ninth Schedule after they are declared unconstitutional, they

4 Of the fifteen districtsof Jharkhand listedh fifth schedule, twelve are fully covered while thré®alamu,
Garhwa and Godda are partially covereth the Fifth Schedule.

5 Constitutionof India, 1950, articles245 & 246
6 Concurrent List, entries 5 and 6
7 State List, entryt8



are consideredo have beenn the schedule since their commencement, and thus valid.
Consequently, any discriminatory provisiafgenancy laws applicabia a State cannabe
challengedn the courton the ground that they violate the fundamental righit equality for women.

However,on 11 January 2007, a constitutional benzhthe Supreme Court held that even though
Actisput in the Ninth Schedulby a constitutional amendment, its provision shall havée tested
on the touchstoneof the basimr essential featuresf the Constitutionjf the amendment has taken
place after24 April 1973 Onthis date the Supreme Court of India had propounded that the
Constitutionof India has certain basic features that canbetalteredor destroyed through
amendmentsby the Parliamenbf India.

While the Fifth Schedule provides autonotnythe Adivasi communitie® preserve and follow their
traditional system®f governance, the Panchayats (Extengm®cheduled Areas) Act, 1996 (PESA)
was enactedo extend the three-tier Panchayat Raj Systeat the village, intermediate and district
levels tto all Fifth Schedule ared®ESA sought enable theGramSabhasn the tribal areago
implement a systenof self-governance with respettd a numberof issues suchs customary
resources, minor forest produce, minor minerals, minor water bodies, tetecf beneficiaries,
sanctionof projects, and control over local institutions.

PESA obliges the stat® ensure that any lanactedwith respecto panchayatsn the Scheduled
Areas must give primadgp existing customary law and traditional mechanisms and give pritoacy
the communityin the managemenbf its community resourcesHowever, the implementatioof
PESA has been challenging, partly because several states including Jhhgireandt formulated the
rules under the Act, even thoughhas beenn force for25 years now.

Policy initiatives to increase women § land
ownership

With global discourses around womgrmights gaining momentum, a progressive journey towards
recognising equal land rights for women damobservedn Indiap successive five-year plariBhe 6th
Five Year Plan (1985) was the firsto talk about womers rightsto economic resources and a policy
for joint titlesto husband and wifén transferof assets. The 12th Five Year Plan (2012) emfubsis
increasing wome acces$o land from three sources: direct government transfers, purcladease
from the market, and inheritancén a strategy document, NITI Aayog (2018) has empédithe need
for animproved asset ownership and economic secuwftywomen.It also suggested encouraging joint

8SeeVijay Pal SingiZ E1vS Z p aavdifableat http://www.legalserviceindia.com/articles/nineth.htm

® The 73rd Constitutional Amendmeott Panchayati Raj Ac&993 provides for the three-tier Panchayat Raj
Systemat the village, intermediate and district levelg.envisages the Gram Sabfabody consistingf persons
registeredin the electoral rollscomprised within the areaf Panchayatat the village leveasthe foundationof
the Panchayat Raj System, performing functions and powers entrtstid Gram Sabhhy the respective
State LegislatureThe amendment itself did not cover the Scheduledaaigecauseof the protection provided
to them. Thus, Provisionsf the Panchayats (Extensitm Scheduled Areas) Act, 1996 (PESA) was enarcted
1996to extend the provisionsf the 1993lawto Scheduled Areas, with certain exceptions and modifications.



registration with partitionable rightef both spouse®r sole registratiorof landin the nameof the
woman through concessioris registrationfeesand stamp duties.

Despite these commitments and directiobgthe national level policy bodies, the progress on ground
has been patchyWhile some states have been making a steady progress, otherstsegtmble
between policy directions givdy the rights-based thinking and the age-old patriarchal beliefs which

characterise the entire land system.

Asthe national policy suggested that states ‘
provide incentives for the registratioof landin
the namesf women, several states came
forward with provisiongo reduce stamp duties
and registration fees for land registered jointly
in the nameof a woman and a may
individuallyin the nameof a woman only.In
June2017, Jharkhand introduced the scheofe
one-rupee token stamp duty for women
registration upon purchasef landed property
up to INR50 lakh. In general, the ratef
registrationof any immovable propertieat that
time was7%of the purchase value (4% stamp
duty and3%court fee).

The scheme, however, was rolled backay
2020, purportedly becausef a heavy losm

State revenué? At the timeof repealing, the
State Land and Revenue Minister noted that
152,521 women had benefitted from the one-
rupee registry scheme and that 238 cases were
found where women had benefitted from the
scheme more than onck.

Several CSO leaders amVocateswe spoketo
felt that the scheme was helpful and servied
encourage registratioof propertyin the names
of women, though a few who were critical

Dismal stateof land records poses challenges for land
titles in nameof women

Interestingly, the available records rights for most
partsof §} CJharkhand were creatdd the pre-

independence era, when massive cadastral surveys wer

first undertakenin 1902 followedby a revisional survey
in 1927. The revisional survey and settlement operation
in 1930settled rents for the raiyatsf every
denomination. These rents weré be paidto the
landlord. The recordof the cadastral and revisional
surveyis still the only authentic recordf the landin

Jharkhand.Although fresh revisional surveys have begur

in several areas, and the programdigitise all land
recordsis also underway, these have been completed
only for afew districts. During our field visitsaye saw a
computerised Recordof Rights (RORY a village.
Interestingly, a notet the bottomof this ROR, said that
the ROR was not applicable for any legal matteris
court proceedings.

This dismal statef land records makeis difficult for
womento access their shares and assert their rights.
ZtZ v A a&my brotherin-lawto givemy share he
eludesby saying that lands stillin nameof forefathers
andhe } e«v [k&ow the actual shareAt the same time,
he never takesn initiative to getit done « } } v &hdred
Leelawati.

Additionally, sincén the older records, titles are mostly
in the nameof men,if the landisto be transferred from
a single titleof husbandor fatherto a joint title of
husband-wife, father-daughtesr mother-daughter,
there are expenses that need be incurredas
registrationfee and stamp dutyat the market rate.

thought that the scheme could help only the richevading tax and was no useto real poor t that

10 See Zharkhand government rolls back registratmfrproperty forRs1 by womenXNew Indian Expreg46
May 2020, availableat https://www.newindianexpress.com/nation/2020/may/16/jharkhand-government-rolls
back-registratiomef-property-for+s-1-by-women-2143873.html

1 SeeRel stamp duty scheme misused, Jharkhand I&sk07 croreXNew Indian Expregg July2019),
availableat https://www.newindianexpress.com/nation/2019/jul/02/re-1-stamp-duty-schemésused-

jharkhand-losess-107-crore-1998383.html



is, the tribals and the landlesg&sone lawyer observedZhe real poodo not have purchasing power,
so how can theyuy land? A study needs be conductedio see the impacof this scheme]

Land allocatiorio the poor and the landless has been the priodfyseveral state governmentd.he
Bihar Bhoodan Yagna Act, 1954 provides for the donatidands and allocationf ceiling surplus
landsto landless personsgp be carried outby the Bhoodan Yagna CommitteA.large amounof
Bhoodan land was acquired, especialyHazaribagh (328,447 acres), Chatra (210,058 acres) and
Giridih (217,062 acres) districtsyt of a totalof 1,335,739 acres acquired, only 482,881 acres have
been settledand the remaining lies undistributedViany cases have been filed under Sec8@rmof

the CNTA, bringing even these settlements into dispute (Prasad, 197@& 2&yenue official from the
State reported that the Bhoodan Yagna Committee has been defunct for segaral y

Although the approach papéo the 9th Five-Year Plan states that preference shbaldivento
womenin distributionof ceiling surplus landt, is not clearasto what extent womerasindividuals
have received land distributealy the Government®f Jharkhandar Bihar. Thereis a clear circular
from the Bihar Government stating that when laisdlistributed, thepattas (land titles) shouldbe
givenin the nameof both husband and wife, and the government officials claim thatighiging
followed. They said that sometimes lamglgivento single womert? but thereis no official datato
support this claim (Ekka, 2011:7#4sevident, Jharkhand does not have any such clear priority.
Several officialgve interviewed said that the land allocatidny the Statein caseof acquisition and
displacementis not grantedin the nameof women. Accordingo one revenue official interviewed,
Zhe State } v [Mave a policyf joint land allocationbut if someone positions a request, they can
consider [

To protect and safeguard the interest$ Adivasis,Zhe Scheduled Tribes and Other Traditional Forest
Dwellers (Recognitioaf Forest Rights) Act, 200@opularly knowrasthe Forest Rights Act (FRA),
enactedto correct the Historic injustice doné¢o themin colonialera[ The Act legally recogeisthe
rightsof the forest dwelling tribal communities and other traditional forest desedto forest
resourcespn which these communities were dependent for a varietyeeds, including livelihood,
habitation and other socio-cultural needsalso recogniss and vests individual forest-dwellers with
usagerights trightto live in, cultivate, manage, protect, and regenerate the fordste rights
extendedare heritablebut cannotbe transferred outside the lineage.

The Act provides for both claims and tittesbe issuedn the joint nameof husband and wife where
the claimantis marriedbut does not explicitly recognise single wonaseligible claimants.i our
area, 1468 titles have been distributed under FRA, and very few titlesviameng names.The
applicants were men, s@m mostof the cases titles have been distributedthe nameof the menof
the household.Thosein namesof women are for widows onlyshared a CSO leaddtie emphasied
on a needo create awareness communityaswellasCSOs about the inclusiohwomeng namein
the titles.

2ThetermZ+]vRdu vdenerally referso include women who are widowed, divorced, never marged
living separately.



Further, the FRA rules require that women constitatdeast a thirdbf the Forest Rights Committee
positions, and that the one-third quoruof the Gram Sabha mube women. However, some
researchers suggest that thei®continued resistance women § active participatiomn traditional
decision-making forums artd transfer the joint claim$o the Revenue Recowf rights
(Parthasarathy, 2020).

Even the women married with measgharjamai are disfavouredin an interview? Bitiya Murmu, a
noted womeng rights leadem Jharkhand, recollects that when they were creating awareness about
community forest rights claims, Pradhangmajority of villages did not want the ghar-jamashave a
sharein these titles.

Reveral families have been recogmsvith lesser land holding than what they occupied earlier and
thus, the given land was not sufficietat meet-out the requirementsf their families[said a CSO
leader. Others also noted that several claims under FRA have been rejected wétkiolatning the
reasons and many are lying pending with the departmeXiother CSO leader noted that the whole
processof implementationof FRASsIn a standstill mode and seems that the Forest Department does
not wantto give forest lando the forest dwelling communities.

In the last few years, the governmentoth at the State and the central levélhas been easing the
restrictionson the useof tribal landby ownersor tenantsto allow tribal lando be used for non-
agricultural purposesThe government has also relaxed limitatiamsacquisitionof the forest land
and madet available for the industrial and commercial purposes, along witldiflokion of consent
clauses.These changes have met with sharp opposition from the tribal peoplee State.

Section 4(Ipf PESA provides the rigiat Gram Sabha® be consulted before any land acquisitiona
Scheduled Area fatevelopmentprojects and requires the acquiring botyresettleor rehabilitate
persons affectedby such projects.The clause requires that the consultation mbstwith the #he
GramSabhar the Panchayatat the appropriate leve] A reportby Governmenbf India notes that
becauseof this vagueness several State governments have sdagibtect their powerto
unilaterally decide where and whea acquire land under the applicable land acquisition laws for
public purpose.These states have interpreted Section #fljequire consultation with a Panchayati
Raj institutionat the Panchayat, bloadr district level but not the Gram Sabhdarailureto effect the
provisions regarding consultation with the Gram Sabhmathe true spiritof PESAs perhaps the most
serious flawin the extensiorof PESA0 the Scheduled Areas. (Gol, Undated)

The Land Acquisition, Rehabilitation and Resettlement Act, 2013 (LARRqalses the consertf
GramSabhas before the procestland acquisition can begin for private projeotsprojectsin public
private partnership.lt also provides thaasfar as possibleno acquisitionof land shalbe madein the
Scheduled Areas, and where such acquisition does take jiatgllbe done onlyasa demonstrable
last resort.

The LARR has detailed provisions for providomgpensatiorto affected familiesbut women are
often at additional disadvantagesSince tribal womermlo not ownor control land, even though they

135eezZtZ @re the equal rights foA } u v BMailableat https://behanbox.com/if-constitution-guarantees-
equal-rights-where-are-these-rights-for-adivasi-women/



may oftenbe its prime users, thegre not compensated for the loss land. Evenif substantial lands
worked, owned and inheritedy the womrenin some cases, compensati@providedto the headof
the family, whas almost invariably a mafMohanty, 2005).The law also accepts the claoghan
dnmarried adult sontp be treatedasa separate family for the purpose$ compensationbut makes
no similar provision for unmarried adult daughters, and leavesdowdgrced, deserted, and widowed
women, forcing thento depend upon male relativgsingh, 2006).

The selectiorf the resettlement site also affects women because very often the newiarea
completely different from the site thegre leaving, andt becomes difficult for wometo adjustto the
new places.Debashredde (2018) notes hovin Dumka districof Jharkhand, displacemenf Santhal
families had a major implicatioon gender roles and spacebi the original villageghanior paddy
growing land was seeto be under meng control whilebari or homestead land was controllday
women. In the new area, bamo longer existecsa categoryso womeng rightsto land were wiped
out without any compensation.

An advocate shared another reason for wonterbe at the disadvantageZ he land acquisiin officer
hasto ensure that compensation amouigtdivided among all legal heirslowever, the brothers and
male member®f the familydo not wantto share with their sisters, the compensation received from
the government against their parental landVomen, thus, face several problemtthe court for
yearsto receive justice|

Beloware some additional quotes from people:

Klining Departmentasalready acquired lotsf land from tribals particularlin the Noamundi
block. Tribals living there were evicted from their own lafildey were the ownes landin
those villagedut now, they are workings servantsn their own land.(CSO leader)

- Women sayfandis ours, grain cultivatednd harvesteds oursUbut when market calculates
the value for lanéndin termsof moneythe moneyis givento husbandor male membenf
the family. Lifestyle, livelihood, culture everything goes frém u v jhands[(CSO leader)

- Klen areof the view thatif women are given landt, will leadto land alienation.Butwe also
see the cases where men are actively selling |dmds way also, lanid going-outof the hands
of the community[(community leader)

- When lands acquired for the project, men get all the benefioject authorities give
compensation (in termsf job, castor land)to the male membeof the family. One member
from one familyis given a jokandit is mainly the man who gets the jop(mukhiya)



Tenurial laws and their
gendered implications

A recent reportby the World Bank notes thah 40%of the A } & @cpnomies, women face legal
barriersto their land and property rights (World Bank, 2028uxen wherwe see progressive
discussions about womeat the policy level, nearly all tenurial laywhether recentor adapted from

the colonial times, treat measthe main legal subject and the prime holagrand. In this section,

we analyse some important tenurial lawsJharkhand and see the provisions which overtly disfavour
women and disregard their equal rights.

Land affairof tribalsin Jharkhandare chiefly regulatedy two laws: Chota Nagpur Tenancy Act
(CNTA), 1908 and Santhal Pargana Tenancy Act (SPTA)lMS#8e tribal regions, the Wilkinsdn
Rule (1837is applied.

Chota Nagpur Tenancy Act

The Chota Nagpur Tenancy Act, popularly knas@NTA, was enactéal 1908 and coverss districts
in three division®f Jharkhand? This Act prohibits any transfef lands belongingp tribals,by sale
or otherwise to non-tribals, unless first approvdyy the Deputy Commissioner the Revenue
Department. It also provides for restoratioof alienated lando the tribals; andn cases where the
landis takenby government and converted for urban uge,give them equivalent lands.

CNTA recognés several classas tenantsof whichMundari Khuntkatti DarandBhuinhariare the
special classesf tenancy thatdo not vest with the StatelUnder the traditionaMunda Mankisystem,
when aMundari (a person belongintp Munda tribe) wishedo found a new villagehe either aloneor
with someof his kinsmeron the paternal side obtained the jungle traw desired and brought
portionsof it under cultivation.The traditional rules allowed hiwr his male descendants acting
jointly, to give portiondo other Mundaris eitheto cultivateas Raiyator to establish other khuntkatti
villages.

Bhuinharsare the descendantsf the pioneer families who cleared the jungle, brought that area
under cultivation and became owner$he wordZ Z p]v iheéag the owneof the soil. Bhuinhari
landsare therefore the ancestral holdings the descendantsf the original clearersf the village.
With the gradual breakdowaof the tribal land systerdueto the arrivalof non-tribalsin the region,
these tribal tenuresre gradually becoming extinct, and now mastthe holdingsare ordinary raiyati
lands. While the CNTA provides recognition and protectiothese traditional land tenured, is
unfairto women becausé restson the premise that ownershipf land rests solely with men.

1 Districts Garhwa, Palamu and LatelmPalamu Division; Districts Chatra, Hazaribagh, Giridih, Koderma,
Dhanbad, Bokaro and RamganhNorth Chotanagpur Division; and Districts Ranchi, Lohardaga, Gumlag&imde
and Khuntiin South Chotanagpur Division.



Santhal Pargana Tenancy Act

The SPTA extents districtsof Dumka, Jamtara, Sahibganj, Godda, Deoghar and Pakur, and like
CNTAIt recognigsthe customary systeraf village headmetto execute various powers related
land rights and dispute resolutiorThis act classifies villages iioasandnon-khasvillages.

A khas villages a villagen which thereis no Mulraiyat (descendanof the original headmamr
headman for the time being, irrespectioé whether there was previously a headmiarthe village. A
non-khas villagés one which has a Mulraiyatr headman appointeds per section ®f SPTA.
Interestingly, a khas village can over time become a non-khagevifla headmais appointed; and a
non-khas village can become khas villdghereis no heirof a headmaror if the village headmais
dismissed from his office.

The officeof Mulraiyatis hereditary and possesses special right#hen a Mulraiyat dieshe nearest
male heiris entitledto succeed, and thereisno male heir the District Collector may permit a female
heirto succeed.Thereisno provision eitheiin the SPTAr in the rules made thereunder which
restrictsor debars any female from being appointasheadman.A daughter may, however, become
entitled to become headman onlif sheis marriedto gharjamaj meaning that her husband must have
been livingat hisin-o Aplace after severing his relationship with his own family.

Wilkinson $§ Rule

The Sadar subdivisiai Chaibasa, West Singhbhum and Saraikela aredtsarkhand form the Kolhan
region where thet] o | ] v « }nu[e applies.After the failureof Britishto subjugate theHo tribal
communityin 1834, Thomas Wilkinson, the then Governor General's agent during Britidbgaleed
the traditional Manki Munda system and debarred the authoaifycivil courtsn the Kolhanarea.

Aspartof the t]ol]v e }RUlejt was agreed that authorities should not interfere with the local
administrative systenof tribal community. While the Mundas were responsible for civil isstitise
village level, Manaki, one per gram panchayat, looked after criminasds was also decided that
the local landlords shoulde encouraged and protected against the outsiders who were buying
Zamindariat auction and becoming the new chiefsvillageso which, they haado culturalor social
affinity. The rule also prohibited the transfef any landed property without the P v Sdonsenton
any account whatsoever.

Gendered implications of the tenurial laws

A careful reviewof the above tenurial laws reveals that afithese failto recognise womeas
independent individuals and subsume thimtereststo arbitrary actiorof men. Therds an urgent
needto have these discussioasthe policy leveto ensure that womerare no longer denied their
land rights.



The Acts only identify measthe legal subject. Landownekdhbataidar(sharecropper), Revenue
Officer, District Collector, Raiyat, tenure holder and all the other nounsedeeredto asmen
throughout the Acts.A curious word countf CNTA shows that the act uses the pronaiZ177
times and Hi « 76 times.The pronounghe [is not used anywhere, whilde ds[used only once.

While some may respond that the masculine pronoufiesfand His [referto men and women both,

we must recognise that the consistent usemasculine pronouns leaves the impression that women
are notamong the groupof reference. Several studies suggest that masculine pronouns,ievea
styleof a generic[usage, make readers thimk men. One such study concludgbe masculine form

in gender-marked languages most often stimulates a male biased mental represanttenif

readers have learnt that the masculine form nimy/consideredasgeneric, and even when language
policies attempto accentuate its generic interpretatiddGygax, 2009).

It is not surprisingn this context that mosof the revenue officials and other stakeholders dealing
with revenue laws and policies consider nagthe default holderof landaswellasmain actorsn
land governance.

In defining the categoriesf landholders, these Acts assume only niee the land holders. Below
are a few examples from CNTA.

X section 6(1pf CNTA definesRaiyatprimarilyas Z person who has acquired a rigbthold
land for the purposef cultivatingit by himselfor by malemembersof his family, or by hired
servantsor with the aidof partners; and includes the successointerestof persons who
have acquired such a rightSection 6(2) further explains that a person shalllmmtieemedto
be a raiyat unlessZ Zhélds land either immediately under a proprietmrimmediately under
a tenure-holderor immediately under a Mundari-khunt-kattiddr.

x Similarly, section 7(1f CNTA definesRaiyat having khunt-katti rightasa Raiyatin
occupationof or having any subsisting titte land reclaimed from jungley the original
foundersof the villageor their descendantsn the male line when such Raiyds a membetrof
family which founded the villager adescendantin the male lineof any membeof such
family. [

x Section &f CNTA, again, defines meanofdundari-khunt-kattidarasa fnale] Mundari
who has acquired a rigld holdjungle land for the purposef bringing suitable portions
under cultivationby himselfor by male membersof his family,and includes, (ahe heirs
malein the male lineof any such Mundari when theyrein possessionf such landr have
any subsisting tie thereto, and (basregards any portionsf such land which has remained
continuouslyin the possessioof any such Mundari ankis descendant$n the male line
such descendants.

It isimportantto note here that while therés enough evidencef women g participationin the
reclamation processf forest land, theydo not get the statusf raiyatin land having khunt katti rights.

The SPTA follows the same trend. Sectiof 8PTA defineZ & a8 Z8derson not being a landlord,
who has acquired a righd hold land for the purposef cultivatingit by himselfor by membersof his



family or by hired servantgand includes the succesdarinterestof a person who has acquired such a
right. In defining a raiyat, the act assumésto be always a manlt defines a tenanin the same way.
To consider another example, section 18talking about the rightsf a raiyatto erect buildings says
that 4 raiyat may erect kutchar pucca buildingsn his holding for the domesticr agricultural
purposesof himselfand his family: [

Section22 of SPTA notes théft a raiyatis a widow (and some other categoriesj,Zcgn givet on

trust for cultivationto another raiyat within Santhal region for a yediris noteworthy that usingZ Z- |
a male pronoun -dr a widowis not just a sloppy draftingut confirms the deep-seated belief the
law drafters that only a man cdre a EiyaSdr landholder.

Rightsof a widowor other single womart including a woman whis separated, unmarriedr
divorced t are not definedin the Acts.Rightsof all the women are, generally speaking, subject
customary law®f various tribes, which are discussedhe next section.

Asfor Mundari-khunt-kattidar, CNTA recogegsnale heirdn the male line only, which means thab
woman can evebe a Mundari-khunt-kattidar.In definingvarious landholdersit declares only malt
be the natural (and legal) heirs and allows for inheritate@ass along male lines onlyhe act does
not speakof the rightsof daughters anywhere.

Section20 of the SPTA bans transfeskraiyati rightsin generalbut incorporates certain rights though
in a limited way.Those Santhal raiyats (all men) whose rights are recardd®ecordof Righte Ean
validly make a gifto a sister and daughter with the previous written permissidithe Deputy
Commissioner Further,an aboriginal raiyat with the previous written permissiohthe Deputy
Commissioner, can make a gramtrespectof his landnot exceeding halbf the areaof his holdingto
his widowed mothepr to his wife for her maintenance after his deattt.is importantto note that
while a raiyat can make gift (whighnotto be taken backjo the daughteror sister,he can only grant
maintenance rights (and that too from haif his land) after his deatto his widowed motheor wife.

The fact that the law allows for giftingf landto a daughteror sisteror granting maintenance rights
widowed motheror wife t does not promote the rigis of womenasindividuals.Rather, these gifting
and maintenance provisions give men the full discretmdecide whether they wanb give the land
to women.

Section76 of CNTA explicitly mentions that its provisions will not affect the prevalehaay custom,
usageor customary right unless the Act expressiyy necessary implication, modifies abolishes
such custom, etcSection23 also provides thaf a Raiyat dies intestaie respectof a rightof
occupancy, the right shall, subjectany local custorto the contrary, descenah the same manneas
other immovable property.Since the customs usually conform with and reinforce patriarchal
ideology, the women are lefit a disadvantage.



Section 16®f the Act says that a female plaintiff defendant shall nobe requiredto attendin
personif she belong$o a rankor a class which, according the customs and manners the country,
would renderit improper for hetto appearin public. This clearly pointto the entrenched beliein
Hinduor Muslim women observingarda (veil)or relatedto the idea that women should ngfoto
public spaces any circumstance.

Whilein nearly all the tribal communitiese find that the leadership positions are mostly held
men, Wilkinsorg Rule institutionaliss such male dominanday only allowing for males the male
linesto be the Munda and Manki, whichre the key authority positions1 governancef land under
traditional system.This closes any space for wonieparticipationin land governance.



Inheritance In customary laws

In a frameworkof an economyof individual property, inheritanci oneof the most common way®
access and own land, property and resourckes1938, a nationalig-committeeon womeng rolein
planned economy proposed that so loagthe systenof private property remains the systeai
social structure; women shall have the same rigigmento hold, acquire, inherit and disposd
property (Kasturi, 2004) We have discusseith previous section about the interplayf constitutional
power between he Centre and the State that leatts a labyrinthof laws determining inheritancly
women. These laws often have overlapping jurisdiction, makimtifficult for a common persoto
understand which law will appiy a context.

Generally speaking, rules governing a worpanheritance depend upon the persommalreligious laws
applicableto the religionto which she belongsThis means that therare different laws determining
the inheritance for women belongirtg different religions.While the inheritancef Hindu woment a
term which also includes Sikh, Jain and Buddhist woméa scopet is governedoy the Hindu
Succession Act, 1956 (and amend®@005), inheritancef Muslim womenis governedoy Muslim
Personal Law (Shariat) Application Act, 1937, andah&thristian and Parsi woméngovernedoy
India Succession Act, 192bhese laws, howeveto not applyto the tribal communitiesn Jharkhand
becauseof the special constitutional provisions governing the Fifth Schedule ahest®ad, he
inheritance mattersf the tribal womenare governedby their § (E ] customary laws, which have
never been codified formallyit is relevantto note here that the section @f Hindu Succession Act,
1956 specifically notes that this act does not applyribal communities, unless they are sufficiently
Hinduised.

Whether the laws are personat customary, all fall shouf providing equal rightsf inheritanceto
women. Annexure 2 provides detaitd inheritance rightof non-tribal womerin the three personal
laws mentioned above, arid the sections belowve discuss the inheritanoaf womenin customary
laws.

Customary laws

Customary lawhy definition,is intrinsicto the life and custonof tribal peoples and local
communities. There are various wagpsvhich customsare defined,but in general a legal custois

the conductor the established patterof behaviour that catve objectively verified within a particular
social setting and a claim cée carried outin defenceof what has always been done and accepbgd
law >

15 SeeCustomary law, availabk https://en.wikipedia.org/wiki/Customary law.



The essential characteristio$ a valid legally binding custoame that it shouldbe ancient; thatit must
have uniformity and continuity; that mustbe certain; thatit mustbe consciously accepteasa right;
that it mustbe reasonable; and that should notbe opposedo morality, public policyr an express
enactment. Consequently, a valid customary law exists where a certain legal praioserved, and
the relevant actors considérto be law. Customsare locally recognised, orally held, adaptable, and
evolving. Disputes and punishmengse decided uporby elders who have knowledge about these
laws and traditions (Judicial Academy, undated).

Most tribal communitiesn Jharkhand believihat their customsare sanctionedy their ancestors and
are guidedby two fundamental rulesFirst, that the land must not pass ooit the lineage, and

second, that the woman shall not inherit the land under any circumstaAceordingo scholars,

these rules have been determined partly the belief that the human spirit, after death, residaghe
underworld with other spiritof the same claof the village and these constitute a closely united
group. Some tribes suchsOraon specifically believbat if a married girl takes any property from her
parents, the spirits remaiim contact with such property and inflict sicknegssome other affliction
upon the familyof herin-laws (Mullick, 2005)It is becauseof these beliefs that the customary rubé
inheritance seekt preserve the propertyn the handf the male descendantsVe have discusd
tribal beliefin spirits furtherin sections.

Although tribal women are not permittetb inherit land, custom requires that they receive
maintenance, which primarily means recedftfood, clothing and sheltegslongastheyare alive.
With slight variations, almost all the trib@sJharkhand recognise the maintenance righftsvidows
and daughters.

Discussed below are the general rutésnheritance for womern two major tribes: Munda and
Santhaf®

Rightsof sonsand widows: When a deceased tribal man leaves behind a widow and adult sons and
daughters, custom dictates that the Gram Pradhan must first set apart somgdandrally equab a
younger sorp share, for the maintenanas the widow. The widow can only have a life interesin

land allottedto her. If, for the restof her life, she decide® live separate from her sons and
independentof any pecuniary benefits from amyf the sons, theron her death the maintenance land

is divided equally among the sonBut if,asusually happens, the widow choodeslive with oneof

the sons, thenn that case her maintenance lamgicultivated and enjoye8y that son. If the son

meets all her funeral expensds then becomes entitledb those lands.

The residuef the real and personal property ldfty the deceased fathes dividedby the Panchayat
in equal shares among all the sons except that the eldest son usuallg bl landin excess.
However,it sometimes happens that a legitimate son takes some action, asittarrying a non-
Mundari girl, which causes that stmbe declared outcaste, whereupdre automatically forfeits his
tribal rights. Such a sors not entitledto a shareat partition unlesshe is restoredto the casteby the
Panch aftehe has giverup the alien wife.

% Todiscuss the customary practicekinheritancein Munda and Santhal communitye have referred mainly
to Handboolof Law preparedby Jharkhand Judicial Academy and have used the resourcesrcited



Widow B maintenance when therés no son When the deceased landowner leavesson,but only a
childless widovor a widow with daughters only, the widowallowed a life interesin the property

left by the husband.The widow may give temporary leases, sasZurpeshgiof the real property

left by her husbandbut she haso authorityto sell such property without the conseof allbhayads
or agnatef her deceased husbanddowever if she remarrier leaves the villagef her deceased
husband and goe® reside permanently with her father brother, she forfeits her righto enjoy the
usufructof her husbands land, and the rights pass the nearest agnatesif remarrying, she can only
take the jewellery and clothing that shewearing.

Inheritance rightsof daughters In tribal communitieof Jharkhand, daughtedo not inherit

property. The son®f the deceased owner are not under any obligatiorgive their sisters anything
which their father, eitheon his death bear earlier, desiredo giveto them. The sons are, however,
boundto support unmarried sisters until their marriagén unmarried sister may choode livein the
houseof any oneof the brothers, and the Gram Pradhan (or Panch) may allot additionatdatfcht
brother. The additional lands repartitionedin equal shares among the brothers after the marriafie
the sister.

When a deceased Munda man leaves onenore unmarried daughters anmb widowor son, each
unmarried daughter wilbe entitledto the personal property lefby their father and wilbein
possessionf the lands lefby the deceased till their marriagéNeither a daughtep husband nor a
daughterf sonsare entitledto inherit. Instead, the property will pags the daughterg grandfatheior
uncles once she marries. Thifghe deceased fatheris alive, the property passde him. If heis
dead, the brotherof the deceased owner inheiiih equal sharesThe son®f a predeceased brother
take the share that would have been givientheir fatherif he had been livingt the time.

Ghardijoa: TheGhardijoais a sonin-law who livesn the wifef parental house until his death and
assistdhis fatherin-law with cultivation and other affairsThe Ghardijoa gets all the moveable
property leftby the deceased, and the Panch may also award him some ehtre other property.
The rest goeto the nearest male agnateslf the Panch awards the Ghardijoa any lamelmay uset
aslongashis wifeis alive, after which the land pass&sthe nearest male agnatesa daughteff sons
do not inherit.

If agnates are entitletb inherit, all agnates inherit regardless how closely they are relatede
deceased.If there areno living agnates, the lanof a deceased bhuinhar pasgedliving bhuinhar®f
the same village who belong the deceased clan (whether livingn the same villager elsewhere).

If the deceaseds not a bhuinhaor there areno bhuinhar from his clan, the land vests with the state.

Membersof the Oraon tribedo not even give lantb the sonin-law who livesasthe Ghardijoa.
Among the Oraons, even the traditional notiohthe life interestof widows,or of their rightto
khorposh (maintenance landj absent.

Accordingo OMalley (1910), a Santhal family shares all they hawv®mmon until the deatlof the
father, when the propertys divided equally among the son$he eldest son gets a bullock and a
rupee more than the others.



Widow B maintenance when therés no son If a man dies without sonsr daughters, the property
passedo his father. If the fatherof the deceaseds not alive, the property passés the brothersof

the deceasedby the same father (not necessarlly the same mother)If there areno such brothers,
then their sons will inheritlf thereare no such sons, then the paternal uncles and their sons inherit.

A widow with minor sons keeps all the propeityher own possession, the grandfather and uncles
oversee that she does not waste If.the widow remarries before the sons are married, the
grandfather and uncles take possessadrall the property; the widow haiso rightto get anything,
except sometimes a calf givento her outof kindness.

A childless widovwis allowed one calf, oneloth, and a small amourtf paddy before she returns
her parentp house, unlesas sometimes happens, sliemarried with oneof her husband younger
brothers. The brother who marries the widois not allowed more than one shard the deceased
man§ property, whicthe would getin any case With some adjustments due courseof time, these
rulesare still followed.

Inheritance rightsof a daughter:A daughter, however, haw rightto anyof the property. 8eis
expectedto get married and thereforée supportedby her husband and her sons.

If a man leaves only daughters, their paternal grandfather and uncles take affatgan andof the
widow, and the property remaina their possessionWhen the daughters growp, it is the dutyof
these relativedo arrange for their marriages and give them the presents which would have been
givenby their father. When all the daughters have married, the widow gets the perquisites
childless widow and gods her fatherf houseor lives with her daughters.

TabenJomsystem In a custom called Taben Jom, a small p@fdandis providedto the unmarried
daughter for her maintenancer if she has left her husbarflhome, she can construct her house and
stay there with her childrenThis land belong® hersolongassheis alive. Though her children can
use that land, the owneof the landis always her father and her brotheré\n elected leader toldis

that the system has become defunct becao$¢he scarcityof landin the current times. B a
daughteris still unmarriedoy the ageof 35 years, she ha® liveasa servanin her brother's house.
She doesll household chores yes treated like a servanfsaid Chandra, who works with a CSO.

Ghar Jamaand Ghardi jamai Thereare special rulesn case where therés a sonin-law who has
married under the ghar jamai forwr ghardi jamai form?’ If his wife haso brothers, and the soimn-
law staysonin the house and works for his fath@r-aw till he dies, therhe inherits all the
immoveable property and half the moveable property; the other bélivhich goego the relativesof
the deceasedIf thereis more than one such soin-law, they divide the property between them.
There are instances when a predeceased ghar jénsan has also been provided entitlement
inherit the property8 In effect, the men from outside the family are more likedygain rights than
daughters borrto the family.

17 Ghardi jamais a temporary household husband who serves a fixed tefiyears (say five) and goes avaty
the end, whereas Ghar jamigia permanent household husbanéie goesto his fatherin-law for life ands the
catalystby which his wife inherits her fathdyland.

18 seeJharkhand Kh Court. Sogen Murmus Stateof Jharkhand and Orgl0 October,2011) availablet
https://www.casemine.com/judgement/in/5ac5e4bc4a93261aa794ec5a



Puniya, a woman from Santhal community sa¥ke system has its own limitatiorig.instances
where a ghar jamasto receive the land, the cousioé the girl become dabang (domineering) when
her mother dies.They refuseo participatein the last rituals and perforrdah karma(death rites).|
know of aninstance where the cousin said tha will give light the funeral pyre only when the laisd
transferredto his name.Unfortunately, the whole village took the sidé the male cousin

Since customary laws are not codified,
thereisanimmense space for their
interpretation. Kelkar and Nathan
(1991) observe that the life interest

of widowin her deceasedZ us v [
landis the right that has been under
attack andn which there have been
numerous changes over tim&Vhat
usedto be the life interestof a

widow in land gradually changetd
merely maintenancer corpus rights

by providing only the land sufficietd maintain her till death.They observe three phasasthe
degradationof widow's land rights, which evolved over generations (see Figura 1he first, the
widow has rights equab thoseof her late husbandIn the second, she has rights over a mbtand
sufficient for her own maintenancdn the third, any independent accegslandis denied and the
widow merely live®n maintenance providetly the male heirof her husband.

Figurel. Declinein widow's rights over time

Inheritance rights of tribal women: Views of the
judiciary
Since tribal lawsare not codified, various court judgements provide some key insighthowto

interpret them. We discuss below a landmark case where the judgdbe bench had conflicting
opinions regarding womep constitutional rights versus prevalenakecustomary laws.

Both Maki Bui and her daughter Sonamuni, belonggethe tribal community calleddo[ MakiBu
hadno son and wanted her daughtéw receive the land owneby her late husbandShefirst tried to
get her daughter and soim-lawto come and live with heasthe customary law does have provisions
for adopting a sonn-law for inheritance purposes. The strategy was resebieder Zpue v [
family, who begarno threaten her with violence.

In 1981, Maki Bui and her daughter, becaowepetitioners with Madhu Kishwar and challenged the
provisionsof Sections 7 and 8 CNTA, which provide for successidmpropertyin the male line.They
challenged the laven groundsof it being discriminatory against women and therefore ultra Vres

19 A Latin word useih lawsto conveyif somethings beyond the scoper in excessof legal poweror authority.



dueto the equality clauseim the Constitution.The petitionersn their petition narrated several
incidentsin which the women were either forcetb giveup their life interestor became targeof
violent attacksor murdered. It isan interestingbut unhappy lineof events that followed thereafter.

The Bihar High Court hoped that the State would amend the lawsliagcted the Statdo investigate
the matter. In response the State constituted a Tribal Advisory Board, which commisgected
representativef tribal areas along with several ministers and officerthe Stateto investigate the
matter.

The boardjn its deliberations, acknowledged that the tribal socistgominatedby males but at the
same time asserted that this does not mean that the female meméerseglected.It expressed the
concerns thatf women are provided right® ownership,it will increase the threadf alienationof the
tribal landin the handof non-tribals. The Board also recommended that the proposal may widely
publicieedin the tribal community and their various sub-castes rbaypromptedto give their opinion
on whether they would like any changethe existing law.

The community leaders condemned the laganother ployof the non-tribalgo grab their landy
disrupting the traditional landholding systerithey gave the argunmé that village land belongs the
community and not individualsHence |jf they adopt the provisionsf the Hindu Succession Adt, will
go against the spiribf the communal ownershipf land and leado interclan and interlineage conflict.
They also said thatthe A} u v [rightto own land was upheld, there woulte great agitation and
unrestin the area among the tribal people.

The State High Coun response observed that Scheduled Tribe people were entitiebde benefitof
guaranteeof the Constitution and noted that the exclusiohwomen from inheritance woullde
inappropriate. The court asked the Statd Biharto re-examine the issues once mofayt the State
reiterated its old stand.

The matter was then heaiid Supreme Court where a three-member bench gave majority judgement
(2:1)in favourof the existing provisionslt is interestingto note the reasoning the majority and
minority opinions.

The majority opinion reliedn the fact that the State Government can exempt any race, getrtbe

from the operationof the three personal (or central) laws applicatiehe case, namely the Hindu
Succession Act, Sharia Law and the Indian Successionh&cStateof Bihar had, accordingly,
exempted the tribes includeith the petition, and therefore neither the Hindu Succession Act, nor the
Indian Succession Act, nor Sharia Law was applitalie concerned tribesThe court said that
judicially enforcingn tribals the principlesf personal laws applicabte otherson an elitist approach
or by judicial activism, woulbe a difficult and mind-boggling effort.

Referringto Article21 of the Constitution, which enshrines the rigiotlife and includes the righo
livelihood, the court said} that agricultureis not a singular vocatiorut often a joint venture, mainly

20 SeeSupreme Counf India. Madhu Kishwar &rsvs State of Bihar &rs with writ petition (c) no.2190f 1986
(17 April, 1996), availablat https://indiankanoon.org/doc/1216671/



of the tiller's family members.Zraditionally and historically, the agricultural famgydentifiedby the
male headput on his death, his dependent family females (saslnis mother, widow, daughter,
daughterin-law, grand-daughter, and others joint with him) have, under the thatpake wayto a

male relatives within and outside the famdf the deceased entitled thereunder, disconnecting them
from the land and their meansf livelihood. . . . Itisin protectionof that rightto livelihood, that the
immediate female relativesf the last male tenant have the constitutional remedystayon holding
the landso longasthey remain dependenbnit for earning their livelihood.

In effect this meant thaaslongasthe female descendantre still dependenbn the land, the male
successop right does not come into operation.

If the petitionis accepted, the court said, there wilé a deafening uproato bring other systemef
law in line with the Hindu Succession Act and the Indian Successi@s cidels. The court
therefore concludedhat #here is no scope, thusin reading down the provisioria Sections 7 and &f
the CNT Act and include female descendants alongside the male descefidants.

The minority opinionn the same case cited several artictdghe Constitution and human rights
conventions including CEDAWNnNoted that the customsf tribalsare also subjecto the
constitutional mandatef gender equality and held the impugned provisitm$e violativeof the
Constitution. The judge argued that when a male member has the tigiseek partition, the righto
inheritance shoulde givento a female and asset that the deniabf her inheritancds absolutely
inconsistent with public policy, unfair, unjust and unconscionable.

The judge asserted thdtis essential that the customs which are inconsistent with the constitutional
scheme must always yield platefundamental rights.The judge further remarked that the abolition
of discrimination basedn an equal rightto successioiis the prime needf the hour and tempeof

the times. He also noted that the majority judgment only reflects the general reluctandet women
be economically independent and appe&osbe a great blowto the struggle for gender equity.

Inan article, Madhu Kishwar (2020), the main petitioner, reveals that shé& felbuldbe simpleto get
the Supreme Coutb rule that those aspectsf tribal customary laws that discriminate against a
womank inheritance rights were unconstitutionabhe notes that after the case was admitienl20
August 1981, the Supreme Court ordered the Bihar governimeansure that, until the court ruled,
Maki Bui would continuéo enjoy her customary rightssa widow without fealor hindrance.But her
in-laws begano harass and intimidate her even more for having dawethke themto Court. They
made concerted effortso drive her outof the village.Finally, she hatb leave her village angofar
awayto livein her daughtes village.

Maki Bui had started offy asking for assistande passing lantb her daughter.But her comindo

the Supreme Court had actually endangered her life even further and st ot continue livingn
her village.Madhu alleges that the local police, Block Development Officer (BDO)tlaedadficials
actively supported those who were endangering MakifBlifie, and even submitted false affidavits
the Supreme CourtMaki Bui and her daughter both died under mysterious circumstances years
before the Supreme Court pronounced its judgmellaki Buif fate cameo be a permanent symbol



and reminderof the danger®f political intervention without preparing adequate support within the
community,[writes Madhu.

This case, however, tells much more.It not only uncovers the overt gender discriminatioregal
provisions put also exposes thpatriarchal thinkingof people responsible for implementatiaf the
law. It alsoisan ostentatious example where various State held institutions join hamdenspiringo
rob womenof their human and constitutional rights.

There are, however, a feather judgements from various High Courts and Supreme Qoimtia
which uphold the womer rightsto equalityasguaranteedoy constitution and give a rayf hope for
continued efforts towards achievingin practice. A few such judgements are mentiongdannexure
3.



Gendered social norms
influence land ownership
of women

In this sectionyve discuss the awfully discriminatory genddmormsin Jharkhand that dictate who

can access and control land and resourcBse deep-seated patriarchal values which influence these
norms,are further strengthenedy religious beliefs Consequentially, the society has rigid
expectations for how womn should behave and imposes harsh penaltiesvomen who transgress
the boundaries.This creates conditioria which assertiomf land rightss met with a strong backlash
that servedo keep women subjugated.

Gendered norms, beliefs and practices

Aswe spoketo womenin Jharkhand, their lives provided a testimdoypervasive violence and
oppression.We found that a great amourdf sufferingis dueto the informal norms, customs and
practices which run deejn the society and underminé\ } u v [dlaimsto land. While women seldom
have much scopt change how they are treated, they often exhisit urgent desirdo change these
customs and norms.

Tribals believe thatBongagor spirits exercise power over the exigenadsature, and attempto
influence these spirits through magiaalreligious practices (Troisi, 1979hey believe that the
human spirit, after death, resides the underworld with other spiritef the same clanf the villagein
a closely united groupThese ancestral spiritge believedto derive nutrition from the offering made
to themby their male descendants daily before every regular meal, periodadgrtain sacrificial
feasts, and annuallgt the great boneburial festival. Thisis believedto be a way for the ancestoit®
maintain their relationship with their land and clan.

After marriage, a woman gives her relationship with the ancestral spirit$ her fatherf family and
gains a ritual relationship with a different safthousehold spiritsThis custonis believedto ensure
that a woman will nobe the causef any calamityo her husband house, which she likely could
have caused she continued having dealings with the spidgtder fatherg household (Troisi, 1979).
In fact, a married womais not even allowedo enter the sacred placef her fatherf house.

These beliefs serve disinherit women and preserve the propeitythe handsof the male
descendants.

Marriageis a deeply entrenched social institution and the patrilocal systémarriageis onethat
weakens the positionf women the most.In the patrilocal system, upon marriage a woman leaves



her own social support netwotik her natal village and movés her husband home. This makes her
an easy target for all kindsf violence, whiclis usedto control her and, under certain circumstances,
to drive her away from the villagelhis patriloal custom also makes a woman tt#ovable[person
and a man theimmovable[person. The more stable positiof menis often citedasa basigo justify
the unequal distributiorof land and resources between men and wame

There exists a certain social reluctance towards intra-village marriage; that isageawithin the
same village A Santhal community leadésld us about a common sayindg hen and a bride from the
same village ruto their homes|[implying that agil who marries must always move a village
different than her native village, otherwise she will tenher parents home. Thus, her separation
from her parents and social netwoikusedto control her and limit her abilitjo resist whatever
demandsher husband and his family makeg matter how unjust.

A seriesf rituals t small and bigt act togetherto normalise the ideaf daughters belongintp the
marital family. At the timeof marriage, a Santhal bride puts some padudker cloth and shakeis out
just before leaving the natal hous&his act symbolesthat the girlis now leaving the graiof her
father B land and will novie eating the grairof another land.

Another such custont mostly practicedy Hindusbut now also being adoptely tribals tis that of
Zlvida saree[ In this custom, a sareis gifted (by a brotherjo a married sisteon the dedh of the
parents. This signifies that with the deathf the parents shésno longer associated with hga & v S« [
family, and thigs the final parting gift.After the deathof her parents, a daughter reduces the
frequencyof visiting her nadl family and gradually gets disconnectel.she visits her natal family
afterpaE& vdesdh, she does not get thearyada(respect) that she usetd get when parents were
alive,[said Sukru.

Asgirls gronmup theykeephearing thids not your home, you wiljo one dayto your [marital] own
home. They growup fearful and weak, thinking that this house doddrelongto me,[says a woman
from the community.In the villageof her marital family, a woman know® one, and she drowns
herselfin adjustingto the expectation®f the marital family.Shefears being called out and keeps
suffering silently evein caseof extreme violence.

Women are forbidden from knowing the house spirits and excluded fromggaationin worshipof
family spirits. The spiritof the family and the claare passedn from fatherto son; and men alone
can relateto the family spirits through prayer and through partakofghe sacrificial animal. Women
can assisin certain ceremoniebut cannot sacrifice animatg witness the sacrifices. Married sisters
and daughtersre not allowed into the internal shrine, whigkusually cleanetly prepubescent girls.
Interestingly, women are also not allowéa consume the head padf the meat, sincét is considered
most prized parbf the body.

Justas A}u v [relein family worshigs very limited,sois their rolein village collective worshipThey
cannot ener the sacred grove and cannot participaethe main festivabf the agriculture harvest,
though they helgn preparationof the festival and perform the main dancEven the worshipf the
female spiritof the sacred groves performedby the male village priest.



Earlierwe have discussed thah most tribal communities, womeare not allowedto be the headsof
villagesor clan. This exclusionf women from religious and political spheres never allows them
become full membersf any claror family. This creates a broad claggpersons with lesser social and
political rights (Kelkar and Nathan, 2020).

In a situation where the religious and political leadersiiall leveldie with men, A} u v [woices and
concensalmost alwaygjo unheeded, and their lives continde be rife with deprivations and
violence.

A married womans consideredo belongto her husband and acquires a more valued staétus
comparisorto single women, including widowd he ritualsof marital decorations and festivities
further separate married women from others and give them a revered higher st&8ysontrast, a
widow is consideredédnluckCdndsois forbidden from participatingn any ceremonies thougho be
auspicious, including weddings and child-naming ceremoniibs treatmenof widowsis largely true
of Hindu and Muslim communitidaut is also notedo some extenin tribal communities.

There are stigmas attached divorced and separated women, and themg often subjecto question,
scrutiny, and even shameReople think that the divorcee woman could not adjust with her husband
and brought a dishonouo everyonejt mustbe her fault,[says Sukru.E she staysn her marital

family, family members treat her with disrespect and everyone expecttohss always attendingo
oneor the other household chorefshe notes further.

Deserted womerare the worst off. Beople think that her husband has left heo,she musbe badin
character[notes Leelawati and marvelgthink widow women geat least some degreef sympathy,
which desertedr divorcedor unmarried women missn. |

Beloware a few other verbatim excerpts fromur interviews with women.

Ih case a widow attends any famidy community function shis askedo stay away. . .In
our society a widowannottake food unless all family members have eajen.

- Z:Mdookingat a woman, without asking a single question, one can figuref @tvomanis
marriedor widow. [

- ¥When a womaris widowed, her economic challenges increasdat the same time lotsf
cultural restrictionsand social pressures are imposadaher. She always stays worrieohd
anxious[

- Eawidow talks with a man, people defame her, tag her name with that anarspeakill
about her. . . . Young widows are considdretiave 'loose charactef.

- Zhe conditiorof a deserted woman becomes like a street d8gehasno placeto live inside
the houseand the world outside remains hostile her. Shehasno moneyto arrange food for
herselfand children [

These statements portray the extetat which single womeare unwelcomein the community. Asa
result, very often people become frozen towards the needs and suffeoihgisgle women ando not
appreciate their rights including the rights land.



Reproductioris considered the primary rolef a woman and her valua the family and communitis
determined largelyoy her childbearing capacityWhen a couples childless, people never account for
the infertility of the man. Instead, a woman who does not have a cisldevalued, labelledsbarren,
and invites crueltieby everyonen the family and communityPadma shareskh our village thergs a
woman who did not have a childShehadto returnto her parents' housd.

When a man wantg marry a second timéhe must take permission from the village council.
Generally, the village council does not deny the permissitre first wifeisin agreement. & a
woman doesrf give birthto a child, the second marriagd the husbands considered fully justified,
and the first wife doesi havethe optionto Aot P E It¥jcommon for merto marry multiple
times, but women rarelydo so, [saidan elected leader.

A CSO leader shared that,practice,if a man gets involved with another womadre gets married and
later, he may communicatéo the village councilThe village council usually hag objection for such
marriageasit is a partof their culture. Usually, when a man marries for the second time, the raghts
first wife are ignored. Sheloses the respedf her neighbours and lives a lib¢ isolation.

The fact that the formal systewf governance does not acknowledge the second marriage, makes
things difficult for the deserted womerEven wherthere are policies for joint titleof land allocation
(for example under the FRA), the recognitafrthese women becomes challenging.

While womendo agricultural andarm work, thereis a strong taboo against women ploughing the
land. ®nce aA}u v [husband was oubf the village for long and she ploughed the paddy fields.
The village assembly decidemshave her hair off and make her roamthe village [noted Sana.
Another woman mentionedf aninstance where the women was matteroam nakedn the village.
These sortef punishmentsare aimedat giving women a strong message that they should not dare
plough the land.

While these tabooslo not checkA } u v [participationin other labour-intensive tasksf agriculture,
they normalise the dissociatiasf women from land ownershipThe land reform movements had the
philosophyof Z o te the §] o andBHe tiller was almost always seasa man. This internalised
picture of a manasa tiller and thus landowner, has beekey factorin the provisions that overtly
disapproveof A}u v [dlaimson agricultural land, not jush customary laws$n Jharkhandbut alsoin
tenurial lawsof several other statesConsequently, any land allocation programnbgghe
government grant land titlegn namesof men.

Vicious circle of violence against women

We saw womerin Jharkhand experienciral kindsof violencet physical, emotional, verbal, sexual,
economict and irrespectivef caste, religion, placef residenceor marital status.Social norms and
practices, including the ones discussed above, stpgpe idea that merare superiorto women, that
men have the natural right® own land, that men have a righd physically discipline women, and
that women and girls should tolerate violence within a relationship.



Economic vulnerabilitgf tribal women, which gets exacerbateday the landlessness and
propertylessness, playm important rolein exposing thento the risksof trafficking and forcing them
to stayin abusive relationshipat the same time.The lawst both statutory and customary reinforce
the normof womenf dependencen male partners and relativede benefit from land programmes
and agricultural schemes, among other thinggirroundedoy the patriarchal relationsf dominations
from all sides, even the slightest adfstransgressingtte norms inflict increased violen@s women
and holdup the status quo.

Consumptiorof handia t country liquor preparedby fermenting rice for sixo seven days with a
mixture of various herbst is a unique featuref tribal communities.It is a partof the tribal food habit
and many people considé@rgood for health.®henit becomes a market commodity, thénis bad,[
says a CSO leader.

Some women shared that their husbands had physically assaulted them wingi dronically, in the
absenceof any other skills and inabilitp access land, preparing and selling hansitae only
livelihood prospect for some widowsVhen women aret the centreof the business, handia attracts
unruly customers, who, under the influenoéalcohol, make her the targeitf sexual assault.

Jharkhands infamous for its traditiorof harassing and killing women after branding thaswitches.
Witchesare thoughtto have mysticabr supernatural powers which they use harm other humans.
The woman whas identifiedasa witchis subjectto varying formsf torture and humiliation, mostly

in the presencef community elders and other community members (Kelkar and Nathan, 2020).
Jharkhand records the highest numtadrwitchcraft related criminal cases the country. Though such
crimes oftengo unreported,in the period between 200% 2015 the State reported 358 casef
witch hunts?!

Recent studies have brougtd the fore the fact that conflict between the two sexes the issueof
control over resources, especially land and ritual knowledge, has alwayshmémdamental cause
of men attacking womeby branding themaswitches (Mullick, 2013)What witch hunting reflectss
an attackon the existing statusf women, bothin the sphereof social authorityn general andn the
spaceof land rightsin particular (Kelkar and Nathan, 2020)is a cruel truh that most witchcraft
accusationsre directed against women who appetar transgress existing social norimgasking for
greater rolein decision makingr demanding property ownership rights (De, 2018: 18).

In their studyin Jharkhand, Kelkar and Nathan (2020) find land sei&sitiege most frequently
motivating factorin witch accusations and persecutiofihey note that lie practiceis rootedin the
social belief that people may possess supernatural powers and use these fowersse harnto
others. For such belief® resultin witch hunts, three conditionare needed: first, the belief that
there are human beings who cause hawothers; second, the idea that such harm tecausedyy

21 seeJharkhand High Court. Court on Its Own MotisnThe State of Jharkhand/.P.(PIL) No3684of 2015
(29 June 2016), availableat https://indiankanoon.org/doc/153561904/.



witches who acquire supernatural means; and third, that the community accepts peiseofiti
witchesto counter such powers.

In the tribal communitie®f Jharkhand misfortunis attributed to the actionsof bongasor spirits.

There are two kindsf spirit: the benevolent (light) ones and the malevolent (darlevil) ones.The

evil bongas who cause misfortune are belietede invokedoy the witches. Witches are suspected
of using their feminine charo seduce bongas, making them swear that they will not appear when
divinationis performed. Thusi,it is the witches who are blamed for the trouble (Troisi, 1979).
Communities believe that killing the witch driving her oubf the village will getid of the evil bonga
and thus, remove the caus# trouble. The witches who cause misfortuaee for that reason
deprivedof human concern and instead become a threasociety.

Another disturbing factor which maké&smore likely that the community will commit violence against
suspected witchess the fact thanin most tribal communitiest is common for peopléo sanction
personalor non-official settlemenof disputes without relyingn formal procedure®f State
governance.Often, the village societies and leaders themselves fully belrewstchcraft andare
willingto carry out persecutionf witches.

The community healers who take casethe community are also the witchfinders and, jastthe
village leaders almost always a man, the witchfindease also almost exclusively mein all cases the
punishments directedt witches are illegally enforcday amob or self-appointed community courts.

A community leadeprovided the following sequenagf indicative steps thagjoin persecutiorof a
womanasa witch, though the steps may vary dependingthe individual case.

1. When a woman becomes a widow, lieflaws (especially her brotheis-law) start seeing her
asa financial burden andn obstaclein the wayof their full rights over land.

2. The concerned people around the target woman speak disparagingly aboahtatemean
her by repeatedly laying accusations her, passing demeaning comments and attacking her
dignity. There already are stigma attach&mlwidowhood,so sheis an easy target.

3. The gossijn the village starts, and the target wom@&seenasresponsible for any misfortune
in the villagepeit the illnes=of a child, a fire that causes damagrethe deathof an animal.

4. Toestablish that the target womais a witch, the witchfinder (locally calledjha[ plays a key
role. Asnoted, the witchfindeiis almost always a male.

5. Ina public gathering, the witchfinder performs certain rituals and annoutiwgshe target
womanis a witch. Ashe performs,he maintains that his bodis simply possessduly oneof
his positive spirits who speaks through him.

6. Since therasno material evidence, the community requires the target wonbaiconfess.
Most of the time, extreme violence and torture are inflicten target womanto extract a
confession.The violence may include tying hera tree, beating her incessantly, burning
partsof her body, forcing heto drink urineor eat human excreta, insertingpinted metals
into her vagina, shaving her head, parading her nakede village, raping her and even killing
her. Once accused, thelie no getting away for the woman other thao confess.Denials will
only increase the torture and she must eventually contedseing a witch.



7. If the womanis not killed, shas thrown outof the village, and lives a lité destitution. The
accusation stick® her and has consequences for the remainoeher life. Nobody goes
near her and she becomes objectof contempt.

8. Her family accusers then succeiedaking her oubf any claim®n land and property.

Jharkhand enacted the PreventiohWitch (DAAIN) Practices Act2001,but the police officers
continueto treat such caseasinternal family disputesr property matters unless a grievous offence
is committed. This make# difficultto lodge a criminal complaint under the first information report
(FIR) process (Sharma, 201&lthough the Preventioof Witch Practices Ads there, it is not
effective. Asa result, peoplare not afraid of this law. Theyare practicing witch systerasa partof
their culture, and lackf proper enforcemenbf law has increased the morabé those involvedn it, [
says a CSO leadeknother CSO leader shares that there were a few cases v@jbees t the
witchfinders t were suspectedbut they were soon freed becausé absencef proof. Even when the
entire village has witnessed the abuse inflicted upon the accused wamame comedo give a
statementto the police.

Witch persecutions and the threaf witch accusations serwe reinforce A} u v [conformityto
patriarchal gender norms that prevéil society. In the patriarchal hierarchy, the haif the

population that stands vulnerabl®e being declared witcheg@at a distinct disadvantage, and
persecution and witch huntare ever present dangers (Kelkar and Nathan, 202most every
womanwe interviewed understood the rissf witch hunts and shared the fear that they themselves
or the other women couldbe accused. The attack®n just a few womerare quite sufficiento make
most and perhaps even all women remain feadiibeing ostracised.

While journeyof Zinglev e €¢r all women mayoe different dependingn a rangeof social and
personal factors, something that unites them across caste and religithe stigma attachetb them
and the vulnerability they suffefsays a CSO leaded.he general notioiis that single womeno not
belongto anyone . . . ando one wantgo be accountable for them[she adds.

The tribal custom which vests ownerslaipland with the merof the household, and provides women
with only the maintenance rights, makes women dependamimen for their survival and livelihoods.
Asa result, the lawfuldwnersin waiting[who are merby default, see the single womarnwhether a
widow or a sisteror a mother t asa barrierto full enjoymentof their rights. They consequentially
perpetrate all kind®f violencet sexual, physical, emotional, verbal and finantial evict them from
the landor the property that theyare waitingto own. The secondary status accordexsingle

women serve$o make their oppression easier and more intense.

For exampleif a woman becomes a widow, the familfjin-laws, including the brotherig-law, who

will fully own the land after shis gone, makes every effotd ensure that the widow leaves the house
t eitherby marrying someone elser returningto her natal family or staying alone somewhere else.
Widowed womernoften haveto move backo their natal familieslueto lackof choice.

Samsun Nisha, a community worksays that the reactionf the widowg in-laws is,¥&henwe have
lost our son what willve do with the daughterin-law?][



Shilg who continuego stayin her marital house despite all the suffering inflictegherin-laws, says,
¥Womenare forcedto stayat in-laws' houseasthey haveno optionto go back anywherelf she leaves
the in-laws[house, she and her children will lose any shiarte property.[Shealso noted thaif a
woman leaves the marital hom#,becomes difficult for heto access her sha the land and keep a
trackof whatis happening.

Most divorced and separated women haeeshit their hometo their natal families, wittor without
their children. Zhe cosbf moving placef residencao }v [matal familyis high. The woman hato
take careof her parents and the childresf her brother,do household chores and provide labaor
the agricultural fieldg notes Jaishree.

Most interviewees shared that a woman returngo her natal family, even then shigat the mercyof
her parents, brothers and sisteisHaw, and even neighbourdvialti says,® a widowisin her natal
family there also people blame her for the situatiddeighbours make allegations and think tlitais
the womang fault that she could not adjust the in-law ¢ family.[

Jaishree recounts the stoof Manka, a widow who lived with her brothgfamily and says,
Zometimes Mank@ brother usedo beat Manka and even their mother (because she useslipport
the daughter).Finally, Manka hatb leave and started workinig a brick kiln][

Hansda toldus about SarswatiAfter separating from helusband, Saraswati started living with her
natal family. Her family members did not give her enough fdodatso she started workingsa
wage laboureto meet her requirements.Kly grandmother usedo give her foodbut aftermy
grandmother expired, Saraswdgicondition turned from batb worse. Soon she fell sick and passed
away|

Severe restrictions are imposed single womerg mobility and interaction with othersThey are not
expectedto havean opinionor independent will.If they havean opinion, they are not expectei
expresgt or actonit. In general, women's social netwoiklimited comparedo men, and a single
woman's domains even further curtailed.Kalpana, whas a widow, shars, Zcannot evergo outto
market. | fear thaif 1 do not listento them, they would caline a witch.|

The fearof being called a witch came from nearly all the single womenwleainterviewed. This fear
playsan important rolein keeping women complid with the established norms and prevents them
from claiming their land rights.

In December 201%n article appearedn the New York Times quoted Kalliopi Mingeirou, who leads
the U.N. division focuseah ending violence against women and girls (Gup@d,9. He said that
backlash has helped normalise violence and harassment, dithdismantling legal protectionsr by
hollowing out support systems.

Thatis exactly whatve seein the storiesof the womenin Jharkhand.

When womendemand their rights, including those relatéal land, they suffer serious backlasklaki
Buip story (in sectiod)is a testimonyto this,but many stories and statementd women confirm
various formof backlash.Women are maligned and disowned@hey reported usef subtle formsof



coercive power suchsridicule, verbal abuse, stigmatisation, ostracism, and character assassination,
and overt formf violence suclashair pulling, beating, physical tortur@erape.

In several instances, womenmere forcedto silently settle for receiving much less than their
entitlements. When they claimed their shares, they were offered meagre financial compensation and
were pressuriedto waive their rightgo property. They were not given sharéshe property was

already sold.

R a married woman asks for her shandand, the man say$ How can you ask for landi&it your
land? Have you gat in your dowry? | cannot give laimd donation,[tells a CSO leadeA woman
noted that when a young widow cannot da@ask for her sharen land, she waits for her sdo grow
up and ask for his share.

After deathof her husband, Ratna once weamntthe village leadeto talk about her struggles
meeting her basic needs and the challenges pdselderin-laws since her husbanfldeath. Her elder
brother-in-law became very angiat this and beat her with a stickBe calledme a prostitute, and a
witch, | was scared, there was nobdgyprotect me,[says Ratna.

FZknowof women who could not bear the abuse and committed suidisieared a CSO leader.

Both the actual dispensing and perceived fefiphysical, emotional, psychological and intellectual
violenceis usedto tame and control thegrring[women into submission Backlash help® preserve
gender stereotypes and maintain the ongoing systdhiimits womeng aspiration®n one hand and
at the same time imposes self-administered contatsexpressiorof new behavioursjsays a CSO
leader.

The cultural norms that grant impunitg the perpetrators also contribute towards the normalisation
of gender-based violencaVomen themselveare conditionedto considerit permissible and
inevitableto a great extent.This contributedo severe under-reportingf instancef violence.Even
when women wanto report, they have difficultyn accessing support resources and avernodsold
perpetrators accountable.

These patternsf violent behaviour play a key roie maintaining the disparitin power relations,
preventing women from asserting any acces$and, and pushing them into vulnerable positions.



Women $§ aspirations for land
and justice

Rituals and customs that appear small and harmigghemselves play a critical roile shaping
attitudes and beliefsDecision makerare not immuneto these influences, and their biases become
entrenchedin law and policy along with their implementation.

Since independence, there have beeany legal provisionso safeguard the rightsf scheduled tribes
andof tribal women,but at the ground level, justice has remained a distant reality, primadbabse
of the patriarchal mindsets reinforcdu/ the gendered norms and practicek our discussions with
women,we tried to find out whomdo the women approacin case they face a problernincluding
gender-based violenceor a dispute, and how does the system treat theltheir responses reveal a
gamutof challenges that women face while seeking justiséthe same time, their stories speak
volumes aboutA }u v [resilience and aspirations.

Women aspire to own land

When women gain control over land, they gain the independence necetssargrcise their agency,
confront injustice and inequality, and acquire powermursue productive livelihoods (Kelkar and
Krishnaraj, 2013)Their independent righto own and control land and other assets are integrally
linkedto measurego change the ideology and structurespatriarchy within the familyand in social
relations.

The womenwe spoketo realise the valuef independent acceds land and desiréo see their names
on land titles. All women, irrespectiva their class, caste and marital status perceive acteasd
ownershipof landasa very important componertf their well-being and independence. Women
frequently said that ownershipf land would make them happit; would increase their respect and
enhance their status; they would feel fearless, secure, confident, and independehtheywould
not be threatenedto leave the houseSome verbatim excerpts from women are produced below:

- DPwnershipof land enhances women's statusthe societyaswellasin herin-laws' house.
Shecanconstruct a housgndno onecanevict her including hen-laws. She can liven or
rentthe Z}pue X[

- ZdZ EpdPZwomarcancreate employment for herself wellas others who worlon her
land. Shecancultivate the land.Shecanlease the landShecanearnby producing cropsr
vegetablesand feed herselandher Z]o & v X]|

- Z ke falls sick, steangoto doctor for her treatmenas she will have some caghv }u X|[

- Z /exigencies sucis weddingof daughteror any health needsr giving bribeto secure
childr v [job, shecansell the landand arrange financialE <} uE& <« X]|



- Z#&(woman gets land, she will become a raiyat (landownder family members will start
taking careof Z E X[

Women understand that for them, ownershagd land can make the difference between being self-
reliant and dependent; between being alitelive with dignityor experience humiliation; between
possessing a safe and stable hoondoeing homeless; and between having a vaickmily decisions
or being ignored.

Stories of women $§ resilience

Women are not always silent spectatarspower and resourceid male hands.They manifest their
individual and collective agenay numerous way#o claim their rights. A CSO leader notes that tribal
womenin Jharkhand have a histooy resilience.Z d Zha&ve fought great battles along with the men
folk and have never feared difficult circumstanc&mn, abilityto struggleisin their bloodUh says.

Nima was fortunate that her parents supported her when her husband passed awahardid not
wantto livein her marital home. When she carte live with her parents, they encouraged her

learn some skill and become self-dependeBhestarted volunteeringat a tailoring shop and helped

the owner stitch clothes for freeLater she purchased a sewing machine and opened a tailoring shop.

Sukru, who stayi Hazaribagh town, was nasfortunate. Her brother was not happy when she and
her son begamo stay with ~ u | Epafents and would abuse her every now and then. ue
increasing conflicts, she decidtallive separatelyn a rented roan. Sukru saysZ s difficultto earn
to survive. | took home tuitions for very small children and started ngafdndin someoneg houselt

is difficult for a womarto live like thisbut | } v [Wantto look backX [

We found that womers resilience increases manifold when they come toge#isex collective.
Association with NGOs and consequent organisimground has been a boon for each participating
woman t moresowhen they are singleSeveral women spoke about the strength they received from
their collectiveor the local CSOMost importantly, for the single women who were paft ENSS, the
collectivisation has broken the wabi§isolation and gives them a sensiidentity and strength.The
ability to associate and relat® other singlavomen helps them conquer their feargn environment

of empathy and support quite evidently helps them feel stronger and encegrdgemto proactively
extend their helgo others.

Beloware the testimonial®f the advantages that women séecollectivefunctioning.

- ZThere are people who cannot raise their voice alboesuch peopleanraise their voice
through organisations suchis Samvad.. . . | got a new identity througmy association with
Samvad organisationHence, | deal with peopénd the government machinery with

}v(] v (cEhmunity leader)

- Zusedto hesitateto go anywhere.Then | learned from the womexrt ENS&nd preparedmy
Aadharcard, recordedny marital statusaswidow, and applied for widows Vv « ] }siXgle
woman)

- Z> [EdbAdvocates [facilitatethy ENSS] intervendd resolvemy land dispute withmy
brotherin-law. They could help organise a villages u o (€ofimunity woman)



- ZZ A vfficialsdo not hear a woman when she gaesthem. But whenyougoin a group,
they are boundo listenand behave %0 (E } %{ EGSSEr¢inber)

- Zt trust ENSS more than anyone el€gce ENSS ran a postcard campéagine PM office.
ThePMhasrespondedo our o 3 3 (SIBgg woman)

- Z D holding responsible positiomsthe villagedo not want womerto progress.They tryto
create problemsBut once women have the resoteedo something, they beat alf X[
(ENSS member)

ZtZ women come togethein their struggles, theyo support each otherThey derive strength
from each other and givié backto each other. . . . Their togetherness helps them navigate the
difficult realities. . . .Together they can aatbring about the larger changes including chariges
rigid social norms, which are otherwise very difficult for wont@ehallenge individuallyspys a
CSO leader, who has been working with women collectives for long.

A few women did receive help

Women rarelygoto the Circle Officef the Revenue Departmenbut we interviewed one woman
who had a good experience with the Circle OfficBhe reflects:Z DIgnd was encroached upday my
cousin. He createdso many problems that | hai lodgean FIR against hirat the local police station.
I even hado visitSubDivisional Magistrate and [District Magistrate] offtoeget possessiomf my
land. The Circle Officer has givare the copyof the khatiyan recordethmy v u [days Priya.

Another woman noted the support she received from her employhen she was force leave

her marital family and was not welcong her brother, a Mukhiya helped her get woasa cookin a
school. The school authorities were kind and allowed testayin the school premises and admitted
her daughterto the school.

There also have been a few instances where Gram Pradhan and Mukhiyaehaae & woman
through providing shelteor arranging for other basic needd/hen a woman come® me, |
generally tryto talkto the other party immediately, and resolve the isdusgid a female Mukhiya.

A few CSOs working the area have beeaf great helpto the womenin guiding them and standing
with them through the challengeddowever, a CSO leader noted tifla€SOsdo not work carefully,
the tribal men often exhibit resistance, specifically when the CSOeftalemeng rights. They
consider CSO® be outsiders and thus expect CSOs tminterferein tribal waysof life. Zhat alsads
a wayto maintain the existing power relatiofsie observes.

Traditional leaders have a strong role  in land
Issues

All Fifth Schedule villages haweir traditional systenof governance alongside the formal systems
establishedaspartof PESAFor examplein the Munda community, the traditional leader called
Mundaor Gram Pradhais assistedy aDakua(messenger / informer), Rahan(priest), aPujar



(assistant priest) and ldlahto (a revenue functionary).The Mahto assists the Mundia discharging
land related responsibilitiesin caseof a problem, a woman cagoto Gram Pradhanf the village.

If any disputds not resolvedat the village levelif goesto courtof the Parha Rajdor consideration.
Several villages belongitg the same clan have a Parha Ragaheir leader. There are22 clansin the
Khunt katti region, and each has its own Parha Raja.

Next most senioin authorityis the Maharaja, whichis the highest positioiin the lineof traditional
authority. Z'he positiorof Maharaja carbe equated with the present day Prime Ministénptes a
community leader.

Like Mundas, the Santhals have a defined sysiégovernance and a rangé positions including
Manjhi Haram(village headman) andaike Haramvillage priestjo carry out specific functionaNith
rare exceptions, these positions are hereditary and passeit ¢time male lineage.

Alongside the traditional community head, called Gram Pradhan, vililag&sheduled Areas haes
elected head (as padf Panchayati Raj system), called Mukhigaachpanchayat Interestingly,
while a traditional community heaid almost always a man, more than 5b¥%all the elected
representativesn Jharkhandre women. Jharkhand law reserves 5@fPanchayati Raj positions for
women. This reservation has allowed many wontercome outof their households and actively
participatein their communityp development and well-being, while facilitating their individual
growth.

AGramPradhan has a greater rdle collectionof rents and taxes, resolutioof disputes, and
protectionof land, trees, rivers and other natural resources, while a Mukhiya oversees the
development schemegf the government.We were told that womerdo not attend village meetings
presided oveby the Gram Pradhan. These meetings are mostly concerned with social, caitlaatl
issues.However, the meetings presided ovay the Mukhiya primarily relatéo government schemes,
and women can attend these meetings.

Although Gram Pradhans are the custodiahall land related documents and manage land issues,
their role has decreased over ttm A Gram Pradhan who was not happy with increased coofrol
government over land issues sail/e opposed online systewf land managemernin 201647 asit is
anintrusionin the domainof Gram Pradhan and curtails our authorinotherGramPradhan in
Santhal Pargana area sailince beginningzramPradhan has been the custodiahvillage land
records,but for our village, the Circle Office has taken away the village lastdds. | have requested
the Circle Office several timés giveme backthe land recordput that has not happenedWith

taking baclof land recorddy Circle officeit feelsasif our hands are cuX |

A woman Mukhiya noted that she receives applications for land relatedyfalispputes every daywe
wondered how the Mukhiyarad GramPradhan coordinate between themselveSome said that the
office of Gram Pradhan and Mukhiya wdrkclose coordination, anih caseof disputes they work
jointly. But others strongly expressed their dissatisfaction with the syst®meGramPradhan told
us, I the Gram Sabha meetinvge select deserving people for the beneditlandor house allocation
or any other schemeyut when they are approved from Mukhiyat Panchayat officaye find that the
namesof deserving people have beerz v P Hx¥{feels that the political aspiration and individual
interestof Mukhiya and active rolef middlemen hijack the rural development programmes.



Though the cooperation between Gram Pradhan and Mukhiya varies with ingliighyolvedit
appeared thathe powerof GramPradharis still unchallenged!In wordsof a Mukhiya, Earlier a
Pradhan was regardessthe Chief Ministeof the villageput todayhe hasno financial power.
However, his decisiois finalin the village and everyone obeys thaf

Traditional village assemblies are patriarchal

Disputes relatedo land and family matters suasdivorce and marriagare settledby villagers
themselves under the chairmanstopthe Gram Pradhan.

Antana tellsusthatin a village assembly all the male headishe households gather togethdoput
women are not permitted.Only a woman whose mattés being discussed can attend suanhn
assembly.At the most, she cabe accompaniedy one other woman.In effect, it is men speaking
between themselves and taking a decis@mmnanissue which concerns women.

Zhe decision takehy the men participantén the Gram Sabhi consideredasfinal Uspys a Gram
Pradhan and adds th#tthe problemis not resolvedat the village level, theit istakento the higher
level assemblyThere, againno women are included.

When a village assembhlyorganigd for the settlementof problems, Handia [local rice beer] and
mutton mustbe served. In addition, says Sabit&Z t Z the workis done, concerned woman has
pay INR 2000r 3000to the Dpuv X[

A community leader justifies this money sayi&jleader invests time and leaves all his other waoks
attendto the case.Many a timehe and his associates travel from a distategarticipatein the
meeting, and their expense neetisbe coveredX [

There are seval instances when Pradhan gives a biased decislefiavours those who are stronger
and powerfulin termsof money and political linkages. 'Thus, despite spendinguch money, a
womanis not sureif she will get justicéspys Sabita.

Some verbatinexcerpts below reveal the other intricacie$ accessing justice through traditional
system.

- Drganising a panchayat meetimgexpensive The party which organés panchayat must
serve a grand feast including chickergoat meat along with the liquor for large numbr
people. Thus,jf a woman wantgo organise a panchayat she nedadgjoto her natal familyso
that they bear all the /E %0 v {vitlXge woman)

- ZtZ panchayais called, nobody spealks favourof poorand helpless people, especially
when they are womenSpeakingn favourof poor means inviting enmity with the dominant
groupin the community.Once therds enmity,it becomes difficult for a persada livein that
Aloo (BS® [eader)

- ZKvthe casdsresolved, the party gives money aditwillingnesso Gram PradhanThe
accuseds fined, though the amountf fineis meagre. (Gram Pradhan)



Formal system is not women friendly

Asfar aspossible women tryo settle all their disputes, including land disputes, within tilage.lIt is
considered rather improper for anyone take a dispute outside the village boundaifa woman
approaches the formal justice system for any issue, people think thatahbrought a bad nam®e
the communiy.

Zhe family thinks, how shepuld dareto dragusto police station? Laisteach her a lessopsays
Manika.

Noneof the community womenve interviewed hadan experienceof goingto the police statiorto

lodge a complaint. A leadat ENSS say&he reasonsare many,[and lists the following reasonts
women themselves consider violence against therbe normal and haven attitude of condoning
violenceby men; women are not aware about tliewn rights and are distanced from formal systems
and processes; theris absenceof support systems and lack resources.

Some women leaders said that the police personnel themseaikeepatriarchal and think that a
woman should always compromise with her husbg&rfdmily. Those who hadn experienceof going
to police station remembeit asa frustrating experienceBeloware a few excerpts from women
leadersat ENSS, who have tri¢éal help other womerin the past.

Z womanhasto face lotsof problemsat the police statioras all police personnel are male.
Shecannottell male police personnel about h# E} o0 ue<X|

- Z /v 3of helping a woman, the officeins police station expect héo write a complainteven
when she comes a traumatied stateand whenno other option seems opan Z & X |

- Zd policedo not wantto take women-related cases easiljhey think that when women are
getting foodand clothes, women should not require anythinges X[

- Z#&(woman goes alon® police station, police officand Gram Pradhan both scold her. Most
often she comebackwithout gettingany solutionto her %o E} 0 u X[

- ZW }adks for bribeslf A}u v n-laws hold some power, then they make a phonetoall
police stationand instruct them noto takeany action. They convince the police officer that
the daughterin-lawisat ( poSX]|

A CSO leader says that the formal legal system asicburt and policere insensitiveo the tribal
value system and stylaf life. They mostly behave rudely and cause more humiliatibabasreeDe
(2018) notes that given that tribal communities historicaklynot have much restrictioon sexual ties
between men and women, the non-tribdikus(outsiders) envisage the sexual behawabthe tribal
womenaspromiscuous and associate them witee sex[ Whenever tribal women wenb the
police stationto report a cas®f sexual exploitation, the patent answer they got from the police
officersis that they should také lightlyasthey were reputedo be lax about sexual mores
(Srivastava, 2010).



Women are not aware of land affairs

In a context where land chiefly consideretb be meng domain, women are unaward the simple
matters relatedto land. They are unawai the parcels that their household owns; the documents
that are essentiato prove land ownership; the offices that che approachedo address land issues;
and others.Women§ limited knowledge coupled with the prevailing discriminatory noaften
resultsin the reinforcementbof power imbalances and womdnsubordinatiorto male partners and
relatives.

Several womenve spoketo recalled instances where they were not allowtedknow about the land
detailsof the family. When Nirmala asked her husband about the family tend] v [share any
details and instead made caustic comments. Whempassed away a few yedeser, Nirmala didr{
have a clear ideaf the land that belongo the family. Z A taday,myin-laws } v [t&ll me the
details. They } v [@iscuss matters relatet land beforeu [ khid Nirmala.

A CSO leaders opines that land issaresa bit complicatedShealso thinks that women are
systematically kept away from knowing even the basic detéiland. Z A E @ihks that a woman
should haveno concernif she has a plade stay ands getting foodto eat. Nobody has ever takean
initiative to educate womerikhe notes.

Priya, whds non-tribal, signed a seif paperson her brotherf request, and reaksl a year later that
those papers declared hefo objection[to her brother selling the ancestral property after the
father p death. Shedid not know that her brother required her concurrertcesell the fatherf
property. Shewas shocked when she asked her brother about her share and her brothdrenttiat
he had already sold the land.

Z > oflawareness and laai guidance makeme feel Z 0 %o csaystlifihawhose husbanib
mentally challenged; shis incessantly abusedly herin-laws.

Several CSO leaders and advocates recognise theto@edate awareness, not just amongst women
but also amongst other stakeholders.

An advocate shared that women absolutely not have any ideaf the various kindsf courtsor the
advocates availablia the court. Dnly those women who get some support from nienhe family
can thinkof visitingan advocateor accessing formal systero§justice.[He also adds that mosif the
women who visit himare hardly awareof the technical detailsf the dispute.

Women themselves rarely speak.is the male member accompanying her, who speaks with t
advocate, he tells us.

Hethinks thatin additionto raising awarenessf women,it is also importanto conduct gender
sensitisatiorof the cadreof advocateso that the advocates are award the progressive thinking and
the prioritiesat the national and global level. The advocates should also tefie reformist
judgements givetby courtsin supportof womeng rights.



Even when women are aware of their rights,
they rarely claim

All the advocates thawe consulted said that even when women know about their rights, ttepot
claim them. Thisis especially true for non-tribal women/hen women claim their rights, they usually
wantto claim from their marital families and not their natal families.

I maximum cases, womeio not wantto file partition suit against their father and brotheEvenif
they are poor and facing severe financial constraints, they tihiiskheir fate, [saidan advocate.

Zome Hindu women whare awareof their rights are claiming their shar®&utit is extremely difficult
for themto manage the court fee and the consultation fefethe advocates. Ae fact that civil cases
may take teror more years for settlement make things even more challengbftared another
advocate.

Ih most cases, women conte a compromise with thie brothers and giveip their sharesy
registered gift deedt the timeof partition . . . .Evenif thereis a very forward-looking person who
decidesto give propertyto his daughter, gives the properof lesser valu¢o the daughter and onef
bigger valudo the son[noted the same advocate.

The paradox of opinions

Land undoubtedly amount® more than a mere physicat productive asseto be ownedby any
individual. Sincejt is closely relatedo the notionsof identity, power, honour, authority, and prestige,
it is understandabléf people have conflicting thoughts around ownersbfgandby women.

Tothe community leaders and elected representatiwes,asked whetherin their opinion, women
should receive land rightss daughters and wivesWhile some respondents thought theieno need
for womento own land, there were others who thought that women would immensely benefit from
it. Interestingly, there were a good numbef respondentst both men and womert who had
conflicting opinions.They agree that independent ownershopland makes womeg lives better and
the benefits translateo entire families and communitiebut also remain skeptic that will create
unrest and tear the basic fabrag their society.

Beloware several excerpts from our conversation, and these lhiglgeduce that even when people
know that ownershipf landis boundto benefit womenin numerous ways, they fear the chanige
gender relations and the changethe powerof women which wold come with stronger connection
between women and land.

- After marriage, a daughteor sister cometo her % & famiyand expenses are incurrdxy
parentsand brotherson her meals, transportation, clothes givienherasa gift, etc. So, she
cannotbe entitled foranyrights overo v gdmmunity leader)

- Z Aifa A}u v [mameis enteredin the land recordst will not bring much differende her
life. Atthe most, she will fedlappythinking that she own v (dmmunity leader)



Z > isimmovable.A girl marriesand joins her marital familySo,if the matteris seen from
that angle, then to not think that woman shoulte given landn her natal family.Married
woman alreadyhaslandin her marital ( u ] o @€ohimunity leader)

R a woman owns landed property, there v declinein her exploitatiorand divorce rate.If
law is framedin this regard,A } u v [conditions will] u %0 E fedmXnjunity leader)

Z A(woman owns land, huge soatdlangeis likelyto take placeand violence against women
will declineX (elected leader)

Z d Z wi belot of changesin the conditionof a womanif she owns landFirstof all, she will
not be evicted from theZ } u* (dmmunity leader)

Z Keourse, women should have laindheir name It will give them a social securitfhey will
be empoweredand enjoy more powein their families. Fewer incidencesf disputes among
the brothersand sistersof a family willbe « v Xdlected leader)

But simply framing law will ndie enough, the law mudie implementedn letterand * %0 ] E ]S X [
(community leader)

Z Eif bistersand daughters start getting equal [to mdnrsharein the % & hadddd
property,it will notbe appreciatedn our society.It will invite land disputeand unrestX [
(community leadg

Z $(ch lawis introducedn a tribal society, the community will opposg.girl gets marrieénd
goes outof the village.In case tomorrow she gets married outside the casteommunity, the
land willgo out of our family, communityand ancestors will becomev P c@xhunity
leader)

2vill not giveany commentsn this regard becausé a woman owns land, both negatieed
positive impacts malge seenin the society.So, lam not comfortable with thisjseu X[
(community leader)

Z lgndis partitionedin the nameof women, then family land wille fragmented. This willbe
aprobleminour «} ] S(@lXdted leader)

Z z they shoulde given land.Butit may create some sociahd familial problems.All
women after their marriage receive rightstheir marital housesSo, why should theye
given rights over theifo E préperty?If they demand, there wille social tension| think
our present systens P }} Xelected leader)



In conclusion: Issues and
strategies

After our conversations with women and other stakeholdé@rbecame increasingly clear that for
many families, land simultaneously represeatsmportant productive resource and a sitécultural
practices, and that strong and secure rights over lareda firm springboard for a lifef dignity.
Women realise that land security has a tremendous potential for facilitiéticgme gains, improving
food security and actingsa safety netn timesof hardship.

There are several key presumptions that determine emd A} u v [ownership and contradf land
in India. A chaionf suppositions that have been most detrimental for wonjeéndependent rights,
namely that land belong® the household; that household headse men; that the interestsf all
household members are always aligned; and that family resoaneeshared equitably within the
household. The policie®f land governancd including those determining land distribution,
inheritance and acquisition have presumed these ideas for long. But finesemptionsare often
incorrect. In practice,it therefore matters greatly who holds the legal righisthe landor property,
and thisis especially important when a household dissolves for any reason, inglddath, divorce,
alcoholism, violencer migration.

The securityf land rights cae ascertainedy answering two key questions: first, how legitimate

and lawfulare the rights, and second, hoare the rights realised? Belowye examine our findingen

tribal women and landh relationto these key questions and discuss the vulnerabilities and potentials
which the findings entailln the lightof this analysisye suggest long-term and medium-term
strategies aimeet achieving broad changaswellasmedium-term and short-term strategig¢s

reduce the vulnerabilitpf women.

Women $§ land rights in formal laws

t}u v[dand rights can exist ontg the extentto which theyare first guaranteedy law. Their full
enjoyment also depends upon their social recognition, inclubinggomen themselves, and such
recognition requires understanding the natuséthe rights. This understanding must encompass the
scopeof land rights suclasrightsto own, access and use land, and whethertiights are granted for

a clear and extended periodihe understanding must also include a cognizaricgtuations that
terminate or limit land rightsdueto culturalor religious normspr a changén a A} u v [socialor
marital statuspor a changen the leadershipr structureof her community.

The Constitutiorof Indiais undoubtedly the most significant touchstone for determinthg

legitimacy and scopef A}u v [rights. The principleof gender equalitys enshrinedn the

Constitution andt empowers the stateto adopt measuresf positive discriminationo benefit
womenaswellas Scheduled TribeOver the years, the country has adopted a progressive approach
and has committedo several international treaties, conventions and human rights instruments that
guarantee women equal rightas law and practice and ensure remowdlharmful practicesKey

among theseare the 1979 Conventioon Eliminationof All Formof Discrimination Against Women



(CEDAW) and the 1995 Beijing Declaration and Platform for Addlost recently, India has
subscribedo the UN's post-2015 Sustainable Development Goals (S@f®@4)ich Goal 5 lucidly
maintains: Bender equality and the empowermeat all women and girls a goaln itselfaswellasa
catalyst for achievemendf all the other goald. SDG Indicator 5.a challenges countteddndertake
reformsto give women equal right® economic resourcegswellasaccesso ownership and control
over land and other formef property, financial services, inheritance and natural resoutices,
accordance with national lawp.

With global discourse around womdésrrights gaining momentum, Indian policy makers have also been
taking initiativego improve the land rightef women. This developmenis conspicuous over the
successive five-year plan$he 2016 Draft National Policy for Women recommends prioritisation
womenin all government land redistribution, land purchase and land lease scheReeentlyjn a
strategy paper, NITI Aayog (2018), has empbkdstse need for improved asset ownership and
economic securitypf women and reiterated the need for encouraging joint registration wjithuses

or sole registratiorof landin the nameof the woman through adoptioof registration fee and stamp
duty concessions.

Despite such pronouncemenis the Constitution and national policiés strengthen land rightef
women, the states have responded unevenijost State tenurial laws treat messthe primary
subject and the law provisions generally strengthenphgriarchal hold over land, which naturally
actsto women§ disadvantageMore importantly, the country has adopted a plural legal system
which all family related matters, suels marriage, adoption, divorce, maintenance and inheritance,
are governedby a setof personal laws thatre guidedby respective religious beliefs and practices.
The Hindu Secession Act excludes its applicatidghe membersof Scheduled whichre instead
governedby the tribal customary lawasdiscussed earlign sectiond. Thus, in additiorto being
marginali®din the mainstream land policies, tribal women suffer the inherent biases towards
women§ land ownershifin the customary lawsf the various tribes.

The customary lawsf inheritance and successiafi most tribesin Jharkhand are guiddaly two
fundamental rulesfirst that the land must not pass oof the lineage, and second that the woman
shall not inherit the land under any circumstané@nthe land ownedy men, women only receive
rightsto maintenance.Since their land rights are mediated through men, they become vulnetable
breakdowndn relationships (either through divorce, widowhoodotherwise) and subject always
the changing prioritiesf male landowners Asa consequence, thegre deprivedof the strengthof a
vital economic and social asset and pushedconomic and emotional dependence, which often
resultsin livesof vulnerability, humiliation and abuse.

The inheritance lawsf tribesin Jrarkhand display thugegap between the idealsf equality
enshrinedin the Constitution and the discriminatory realities that blight lieésvomen. It is
disturbingto note how these discriminatory realities are embeddedhe legal frameworlof the
country.

Asdiscussed above, SDG indicator 5.a.2 ainsalise womerg rightsto landin the law and uses six
proxy areago determine this.In the box 3 belowywe mention the positiorof Jharkhandn relationto
these six areasClearly the State fares pooiily eachof these indicators, tellings that land rightsof
tribal womenin Jharkhandre nowhere near beindawful gnd gecure [



Box 3: Legal statuof women| srightsto landin Jharkhand

Legal and Policy Questions

Situationin Jharkhand

Isthe joint registrationof land
compulsoryor encouraged
through economic incentives?

Does the legal and policy
framework require spousal
consent for land transactions?

Does the legal and policy
framework support A}u v [and
P ] @®aqud] inheritance rights?

Does the legal and policy
framework provide for the
allocation of financial resources
to increase A }u v [ewnership
and control over land?

In legal systems that recognise
customary land tenure, does the
legal and policy framework
explicitly protect the land rights
of women?

Does the legal and policy
framework mandate A}u v[e
participation in land
management and administration
institutions?

State does not have any politty encourage joint registratioof
land. Distributionof ceiling surplus land and allocatiohtitles at
the time of rehabilitation are all don@ nameof men. Although
the Forest Rightéct has the policyf joint titling of Individual
Forest Rightdn practiceit is rareto see joint titlesof forest land.

The State haso such policy.

The customary laws that govern land rigbfsribal women are
explicitly patrilineal and forbid wometo inherit land.

The State haro such priority. A policy for reductiorn stamp
duty, in caseof land registeredn nameof a woman, was
introducedin 2017, but was withdrawn earlyn 2020.

Tenurial laws governing tribal land explicitly disfavour women.
Nordo customary land laws provide land rigttswomen. Tothe
contrary, they acto ensure that land does ngoto women and
provide women and girls with maintenance rights only.

Key positionsn traditional system®f governance are heldy
men. Women generallylo not participatein traditional village
assemblies.The State mandates th&0%of elected leaders
within the Panchayati Raj system mibstwomen,but elected
leaders have a limited role land managemenin tribal areas.

Realisation of rights

Laws and legal systerds not functionin a vacuum.They operate and derive their legitimaicythe
handsof administrative systems and the established social practiégsosition papeby the United
Nations (2017) notes that realisati@m enforceabilityof land rights requires thaizates must ensure
that womenbe fully informedof their land rights and that they have accésgusticeto enforce them
without discrimination, includingn official bodies, courts and other relevant dispute resolution
bodies, suctascustomary institutions|

We noted above how therés ahugegap between the constitutional promises and the legal
framework determining land rightsf tribal womenin Jharkhand.This gap only widens whewve



consider constitutioal promisedn the lightof the actual realisationf rights. Accordingo the India
Human Development Survey (2018) condudbgdNCAER, 836 agricultural landn Indiais
reportedly inheritedby male member®f the family and less tha2%by the females, with the
remainder being acquired through other means.

This gender gajm inheritanceof agricultural land pointto appallingly lax enforcemernf even the
existing ibferior [rights that women have through tenurial personal lawsWomen are usua} not
awareof their rights, and even when they have rigttespeciallyn the caseof non-tribal woment
they failto claim them because the claiming often involves a long and htimdiatruggle against
}v [ewn family membersWomenare raisedin a cultureof submission and self-denial and fiihd
extremely difficultto resist the family and social compulsinforego their inheritance rights
favourof brothers. The expensive and complicated coucddegal recourse further obliges womém
silently relinquish their rights.

In caseof tribal women, customary law provides that women have only rightsaintenance, which
means that they have the right resideon the property and the righto fulfilment of basic needas
longasthey are alive Women have maintenance righitsthe ( $Z @peand property when they
areunmarried, andnthe Zu e+ v lfmd and property when they are married widowed. This
makes women dependeran men for their survival and livelihoodsa result, the lawfulZ } A v igE «
A ]3] wtdre merby default, see the single womaneither a widowor a sisteror a mother tasa
barrierto the u v [#ull enjoyment of their rightsSuch men consequentially perpetraa# kindsof
violence t sexual, physical, emotional, verbal and finantial evict the women from the landr the
property that theyare waitingto own. Any assertiorby womenis met with severe backlash sinités
construedasa challengéo male authority and a disruptioof the social order which needs be
controlled.

Men dominate the traditional systenmaf governance thaére expectedo provide justice.lt is mostly
men who hold the positionef leadership, who participatia village assemblies, and who pronounce
the judgements.In a system where men communicate with mefi} u v [woices oftergo unheard.
The sS S fiormal systenof justice also has its own difficultie being complicated, expensive and
exhaustive.The formal systerof justiceis also not free from oppressive patriarchies that women
must encountetif they choosdo access the system.

In conclusion, the deniaf legal right¢o own land and the consequent violence subjediedhem,
along with the near absenad any recourseo justice, essentially means that the visianequality
prescribedby the Constitution faces a constant and massive as#atite handof patriarchal
structures within the family and the larger community.

Emerging issues and strategies

Our Constitution guarantees equal righdsall, including women and tribalut at the same time
adopts a plural legal system that leaves issuafdaheritanceto the personal lawsf various religions
and the customary lawsf the Scheduled TribesS'hose same personal laws and customary practices
leave women vulnerabl® discrimination and violenceThe key questiors whether,in an era that
promotes the recognitiof fundamental rights, women should continteebe subjectto the

inequality and indignityn the nameof preservatiorof religionor autonomyof the tribe. Given that



women, including tribal women, a@s much citizensf this countryasanyone else, and have
contributedto its evolution and progress, why then should tlydenied the constitutional promises
of a lifeof equality and dignity?Zhe questiorof independent land rightef tribal women have also
been ignoredoy almost all the tribal rights movemenis Jharkhand anih other statesof India,[
accepts a senior leader who has been leading the land rights movaembntia.

Post-independence, there have been several instances where discriminatory asfpihegpersonal
and customary laws relatetd A} u v [imheritance were presented for judicial scrutiny. mostof

the cases courts have held that discrimination under the personaldéwarious communitiess
basedon reasonable classification (Agnes, 1999hwever,in the recent years there has been a
welcome trendof courts upholding the rightsf women and girlsFor examplein a judgemenbn 11
August 2020, the Supreme Court held that that daughters and a@squally important memberef
the parental family and have the same rights and liabiltteEhe court also asserted that a daughger
marriage does not change her positioBimilarly,in another judgementn 28 September 2018 the
Supreme Court proclaimed that:

A\n individual,asthe basic unitis at the heartof the Constitution.All rightsand
guaranteesof the Constitution are operationadid and are aimed towards the self-
realisationof the individual. This makes the anti- exclusion principle firmly roated
the transformative visionf the Constitutionandat the heartof judicial enquiry.
Irrespectiveof the source from which a practice claims legitimacy, thiscfrie
enjoins the Couttb deny protectionio practices that detract from the constitutional
visionof an equal citizenshigd.

We, asa society, neetb hear these pronouncements and inform our actions with these spirits.

Almost every Indian system that airasregulating hunan behaviour and society has contributea
the prevailing situation, which manifests injustice, arbitrariness and unfairnessds women.We
undoubtedly needo do better, especially because women themselves agpiteave rights, including
rightsto land. They have been showing their spirit and trying various t@aysssert their interests.

The examinatiomf issues specifim women and land substantiates the need &requitable legal
framework, and also demands interventions beyond the provisifdegal acces® land rights.The
problemis complex and aveb of factors contributeo the unequal treatmenbf women; all these
factors needo be addressed.

Fortunately, there are ways ouilhereare strategic changes that require a long-term vision and
sustained efforts But there alsds animmediate needo reduce A} u v jwilnerability and suffering.
Whenwe think about the change strategy,is importantto note thatit is not just the tribalor the
economically vulnerable women who require protectiom that women overall deserve a better
treatment. It is against this backdrop thate suggest some strategies.

22 SeeSupreme Coumf India. Vineeta Sharma Rakesh Sharma, diary no.326f2018(11 August,2020),
availableat https://indiankanoon.org/doc/67965481/

2 SeeSupreme Countf India. Indian Young Lawyers Associatisfihe Statef Kerala, writ petition (civil) no. 373
of 2006 (28 September, 2018), availalathttps://indiankanoon.org/doc/163639357/



The long-term goal clearlgto travel the distance that makes the entire system more gender
responsive and better focusexh promoting and securing fairness, justice and equality for women.
Someof the efforts willbe intrinsically relatedo the overall land governance system and
empowerment approaches that State adopts for womé¥e suggest here sevarapproaches that
will directly facilitate stronger and secure land rights for women.

Reviewand reform land laws In any civilisd society, laws important not only for regulating the
behaviourof individuals, groups, communities and societlas, is alsoan important tool and
instrument usedo guide, leadr initiate social changeThereis an urgent needo review all tenurial
laws from a gender perspectiwe that they carbe revisedto use language that expressly includes
women. More importantly, provisiongn laws suctasCNTA and SPTA that recognise onifiadein
the malelin [asthe tenure-holder and see only malassubjects, neetb be expunged.

Make the customary lawsgender justf While the customary lawaf the Scheduled Tribes pertaining
to property ownership and inheritance are not uniform, the common thresiag themis

patriarchy. Accordingo custom, land grantetb womenis societally agreed basemh the principleof
Aeed[asdefinedby the society, and nabn the principleof £quality[between men and women.
Althoughit cannotbe concluded that the customary laws sholble rejectedin their totality, for they
have their benefits too, the inequitable concegftwomenf needs mushe replaced with a conceuif
equalityin line with the constitutional spirit.

Explore the possibilityf codificationof customary laws:Eachof the 32 Scheduled Tribdga
Jharkhand differfn its culture and socio-economic developmetitis very difficultto codify each

§ (E ] customary lawbut codification has its own benefits tod.hereis a needo further study the
scope and preparedness for codificatiohsuch laws.The study should include judgments bearing
upon customary lavaspronouncedby the couts in Jharkhand and elsewheré\ codification should
necessarilype precededby an engaging discussion with community and community leadethat
laws carbe transformedto become sensitivéo the rights and interestef women and curtail
practices and principles that expose womerabuse.

Engage with the political leadershiim the State Political leadership plays a key raledeciding the
policies and the coursef developmentof a country. The goabf promoting the equal treatmenof
women and the equal respect for the personal aspiratioh@omen requires considerable political
will. A well-focused educatioaf ministers might servéo bring womeng rights some needed political
attention and promote the discussion and adoptioiprogressive policies that cére implemented
responsibly.

Make the Tribal Advisory Committee more functionah states like Jharkhand, the TAC can play a
significant roleén promoting womerg equality. At the timeof this writing, it appears that the
Jharkhand TAC has been dissolved and its reconstitigtinmprocess.It also appears that until now
the TAC has mostly beam assemblyf men. Thus,it is necessaryo putin place regulationso
require thatat least halfof TAC members are womeInsteadof being limitedto the political
representatives from the ruling party, the TAC should also include acadesyiantellectuals and the
civil society representatives from tribal communities.



Improve the interface between tribal self-governae institutions and statutory panchayatsin Fifth
Schedule areas, the officé traditional governance system and the statutory panchayatsmun
parallel, with littleor no formal coordination.It will helpto devise a formal wagf coordination
between the traditional institutions, statutory panchayat office and the local reearftice.

Update land recordsMany land record the Stateare obsolete andlo not reflect the ground
realities. It isimportantto update the land record® eliminate the excuse that women cannot claim
their rights t either of title or of maintenancet because the lan not yet partitioned.

Prioritise women for land allocationtn all government land transfersd } u v imdependent and
joint claims shouldbe recognigd and prioritised. Thereis a need for explicit recognition and
prioritisationof all single womein the land allocation programmes, whether they foauspoverty
alleviation, income generation (crop cultivation, fish cultivation), reseténtor otherwise.

Given the pervasive violence and the intensive suffesingomenin Jharkhand, therés a needo act
urgentlyon several fronts.The public, private and civil society actors must come toggtheactively
and devise innovative strategie$hose innovations came tested before applying thero a larger
scale. Someof the suggestions below require engagement with the community, several requiomacti
from the government, and some require C&0d other stakeholderso come together.

Make land administration responsiveo womenp needsAlongside the legal framework, land
administration machinerjs the main instrumenbf land policy implementationEffective, accessible,
transparent and accountable land administration agencies are ctiacédfecting social justiceThere

is a needo sensitise the entire land administration machindrincluding senior officialaswell as
ground level officerd sothat theyare ableto see the close connection between women and land and
do not marginaliser neglect womerg issues for lacf awareness and sensitivityhis willgo a long
wayin making the land policies and their implementation respongivihe needsof women. Equally
importantisto recruit more womerasofficialsat each levebf the revenue machinery.

Track sex disaggregated data for land titl€3neof the major hurdlesn assessing land rightd
womenis the absencef sex disaggregated datdhe State should include a colurmfhgenderin all
land titles and land records enable the Statéo track the exact statusf land ownershigpy women.
Without measurement, performance cannbé improved.

Implement programdgo build womenE land literacyMWomen realise the powenf landasan asset,
but rarely know about their legal rights the procedures for realising their rightBespite strong
patriarchal beliefs, tribal womeare showing great interesh recording their nameen land titles. A
comprehensive land and legal literacy program can help women understandttivate aspect®f
land, and they can use this knowledgeaccess informatiom their familyor in revenue offices, and
subsequently assert their rights.

Develop collective agencgnd leadership for womenln all patriarchal environments, the first person
a woman approacésis another womant eitherin the family,in the villagejn an adjoining villag®r

in a CSOWomen provide powerful narrativesf their relianceon sisterhoodto withstand the
patriarchal formsf dispossessionThereis a needo strengthen and broaden the existing collective
spaces and create new ones, where women can share and support each Atbadreof women



from within such spaces cde trainedasland leaders who have the practical knowledge neeted
address land related issues women. This would also reduce the dependeraeprivate middlemen
who use their understandingf land administration processés cheat women.

Promote womeng accesto legal servicesThe complexityf legal systems narrows womdraccess
to justiceasthey often lack basic knowledge about legal procedures and their rights. i©atans
suchasMahila Samakhya and ENSS have been running afseomeng court already.Thereis a
needto thoroughly explore this model and build capa@tywomento carry out such services a
large scalestates suctasGujarat have recently institutionadid a typeof womeng court which can
be studied and adaptedh Jharkhand.

Proactively provide safe spaces for womém obtain land servicesThe Revenue Department could
establish helpdesks dedicatedl assisting womein each circle office, creating spaces where women
can obtain any informatioor service relatedo land. The District Legal Services Agency (DLSA) also
needsto be sensitied about the land rightef womenso that such agencies can support women.
Government can also collaborate with some CSOs for awareness generation througlatiaiorm
Education and Communication (IEC) activities.

Combat witch huntingand systematicallysupport single women The severe plighdf the single
womenin the State needs immediate and urgent interventiddince 2001, the state has hiadplace
the Preventiorof Witch (DAAIN) Practices Act, which provides meaguorkalt witch hunting
practices. Therésan urgent needo spread awarenessf this Act and implemerit in a true spirit. In
addition, the government can collaborate with C3®establish systemsf support for single women,
including the provisiownf free legal assistance.

Sensitise electednd traditional leaders regarding the needsf women: The ongoing legislative and
institutional reforms also neetb engage with elected and customary lead&rsleconstruct and
reconceptualise the traditional notiorf land access, control and ownershipeaders musbe helped
to understand why and howo interveneat points that will make the most difference for women.
Thus,it isimportantto sensitise all electedswell astraditional leadersn villages.Similarlyt is
important for all revenue official® understand the national obligationie strengthen land rightef
women, the role land revenue administration can play and the wagncourage wometo fully avail
themselveof land administration services.

Build on the roleof civil society organisations€CSOs can play a crucial riviénitiating a dialogue
amongst various stakeholders, proposing innovative ideagpvernment, collaborating with
governmentto pilot new approaches and cooperatetheir implementation. It is importantto
engage with CS@m the importanceof land rightso achieve gender equality and support theémn
play a proactive rolén bringing about a social chang&hey can engage with traditional leadéos
shift their mindset and beliefs about woménand rights.They can also play a crucial raebuilding
strong grassroot Adivasi womégnorganisations with clear focos women empowerment and its
connections with land rights.



Epilogue

Whenwe were conceptualising the studly January 2020ve met with a very senior advocate wim
practicingin the Jharkhand High Court and has authored several bmoksvenue lawsn Jharkhand.
We wantedto understand the basic issues regarding land rigfitsomenin the State, and thus the
meeting. We had taken a prior appointmensohe knew thatwe wantedto discuss about womep
rights.

Assoonaswe opened the conversation, his firm stance was that themeabsolutelyno issuesn the
State, women havall the rights and the law nowhere prohibits women from owning lar&san
evidence he showedusthe detailed Recordf Rightsof a non-tribal village, whiche hadin his office.
He offeredto showusthe namesf womenby ourselves.Whenwe lookedat the documentjn the
first 50 nameswe could find only three namesf women. The gendeof the owner was not
mentioned before the namedut still given the gendered segregatiohnameswe were sureto be
not making a mistakeHe also thought that the CNTA and SPflwhich govern the tribal matters
are completely fine and raiseo discriminatory issued-e also referredo the judgemenby the
Supreme Court, discussed earlieiSectiorb, where the court held that théhere is no scopein
reading down the provisionsf the CNTA and include the female descendants alongside the male
descendants|

The conversation thawe had with the senior advocate underscores the gigantic challenge
introducing measure® strengthen land rightef womenin a society that remains the clenchof
patriarchic valuesThough the challenge grave, the calio deal with the challenge needs be taken
urgently and sincerelylLand tenure and property rights interventions often have the aliitghift
long-standing socialmal power dynamicslf carried out sincerely, a land rights program for women
can proveo be animportant catalysin bringing the kinaf revolutionary change that can correct the
existing bias and violence against women and girls and grant themigtiits, dignity and equality long
dueto them.
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Annexure 1

Fifth Schedule of the Constitution
and Trib es Advisory Council

The Fifth Schedulef the constitution identifies special privileges for those areas (knasstheduled

areas) where mostf the population belong® Scheduled Tribedt authorisesthe executive power

of the Central governmertb give directiongo the State government for the administratiari these
Scheduled AreasCurrently several partsf the ten states are coverdaly this schedule: Andhra

Pradesh, Chhattisgarh, Himachal Pradesh, Madhya Pradesh, Gujarat, Maharashtra, Odisha, Rajasthan
and JharkhandOut of total 24 districtsin Jharkhandl5 are covered under the Fifth Schedul®f

these15 districts,12 are fully covered and the three districts are partially covered.

Fifth Schedule provides for the creatioha Tribes Advisory Council (TAG3ach state having
scheduled areas (aritithe President directs, aldo states having Scheduled Tribbst no scheduled
areas). A TAC consisiisno more than20 membersof which three-fourths mushe representativeof
Scheduled Tribeis the Legislative Assemhby that State. The dutyof the TAGsto adviseon matters
pertainingto the @elfare and advanceen S¢f the Scheduled Tribeds maybe referredto them by
the Governol

Fifth Schedule grants extensive powayshe Governor, whoby public notification, may direct that a
law enactedby the Parliamenbr the State Legislative Assembly shall not applg Scheduled Area,
or applies subjedio certain amendmentsr restrictionsasthe Governor specifiedt also empowers
the Governoito make regulation$o restrictor prohibit transferof landby or among membersf
Scheduled Tribes, regulate allotmenftland and regulate money-lendinghe Governor may only
make such regulationsn consultation with the concerned TAC and subjedhe final assenof the
President.

The PrimeD ] v] « S officpin 2014 seup a high-level committe& examine the socioeconomic,
educational and health statusf tribal communitiesn India.In its report, availablen the websiteof
Ministry of Tribal Affairs, Governmewf India, the committee cites several shortcomimgshe
structure and mandatef the Tribal Advisory Councils (TAGS)stly, the TACs can only make
recommendation®n issues referredo it by the Governor.Secondlyit functions onlyin an advisory
capacity and haso powerof implementation. Thirdly, theyare not accountabléo the tribal
population given that thewre appointedby the Governoor the State Government.

The report also refer® a detailed studyy the Asian Indigenous and Tribal Peopletwork (2012)
which analyses the minutes the meetingf the Tribes Advisory Councils and reveals that the
meetingsof the Councils are almost tokenistic and critical issues (asitand alienation) are rarely
discussed.

The report mentionsn interesting instance whem 2012, two membersf the Jharkhand TAC walked
out of a Council meetingn the grounds that the Chairmaof the TAC was uninterestéa takingup
serious problemsf the tribal population. The protesting members wanted a discussioland



acquisitionat Nagri forconstructionof the India Instituteof Management (l1IM) and the National
University for Study and Reseaiaiiaw. The Chairperson, however, did not allow discussiothe
subject, stating thait be brought before the Coundih writing first. The instance brougha the fore
the extremely limited powersf agenda-setting within the TAC.



Annexure 2

Rule of inheritance In personal
laws

Personal laws determining inheritance find their roimtgliverse religious beliefsf different
communities who haveo-existedin India for agesBeliefs and practices within these religious
communities varied with regions, castes and custoasslid practices relatedo inheritance. In the
twentieth century, when British interventions crystallised certain customs and |egalides, the
emerging sebf laws remained largely conservative with respctightsof women and ensured the
existing patrilineal and patriarchal hold over land (Chowdhry 2017: xv).

The inheritancef propertyin Indiais largely governetyy the personal lawsf people belongingo
different religions. Discussed below are the inheritance rightisomenin these laws.

The Hindu Succession Act, 1956 sets rofessiccession applicable a large majorityf Indians
belongingto Hindu, Sikh, Buddhist and Jain religio8ection 2of the act specifically says thiatdoes
not applyto tribal communities.However if the memberof the Scheduled Tribe has bed&ufficiently
hinduised[then theyare governedby the Hindu lawof succession and inheritance.

Per this act, when a man dies without a will, his property devdlvdss heirs according four
categoriest Class, Classl, agnates (if two peoplare relatedby bloodor adoption wholly through
males) and cognates (wtaoe relatedto the intestateby bloodor adoptionbut not wholly through
males). In the absencef any Class | heirs, the property devolves upon Tlasirs. If a man leaves
no Class or Classl heirs, the property devolve® agnates, and theto cognates.

A Hindu wifds entitledto an equal sharef her husband properties like other surviving, entitled
heirs. If there areno other sharers, the wife has full rigta inherit the entire propertyof her
deceased husbandA married Hindu woman also has exclusive rights over her indivpdopérty, and
sheis the sole owner and managef her assets whether these are earned, inheritedjifted. Sheis
also entitledto maintenance, support and shelter from her husband, érhdey stayin a joint family,
then from the joint family.If the coupleis divorced, all issues relatéd maintenance and permanent
alimonyare ordinarily decideét the timeof divorce. Divorce severs her connectiom the husband,
and she does not have any righthis estatdf he dies without a will.If during the lifetimeof the first
wife, the husband remarries without a divorce, the second marriagensidered void.The second
wife does not inherit anything and the right$ the first wifeare not affected. However, the children
from second marriage get a share along with other legal heirs.

The inheritance rules for Hindu daughters have evolvednptime. If a person dies without leaving a
will, all legal heirs havan equal rightto the property. Class | heirs have the first right and these
include the widow, daughters and sons, among othdfach heirs entitledto one equal prt of the
property, which means a daughter has the rigihtan equal sharén fatherf property. A shareof a



predeceased daughter, which she would have got had she beeraslive timeof partition, is
allotted to her surviving children.

When theinheritance rules were codifieth the Hindu Succession Act, 1956, the law divided the
property of the deceased person into two typedghe property vestedn the joint Hindu family, and
the self-acquired propertpf the deceased persohand treated daughtes rjghtsin these property
types differently. Whileit provided that daughters possess the same rigtstsons with regardo a
personp self-acquired property, the law excluded daughters from any t@htoperty belongindo
the joint Hindu family.

This exclusionf daughters changed9 years later whenn 2005, the Hindu Succession Amendment
Act provided equal rights and liabilities daughterst irrespectiveof their marital statust in property
of the joint Hindu family, with righto claim partitionor dispose their sharef the coparcenary
property by wayof a will. By presumption, they could also ndwe karta (managerpf the joint Hindu
family. However, there continuetb be some dilemma about applicabilibf the amended provisions,
and wascleared after a landmark judgemeint September 2020, when the Supreme Court held that
all daughterst irrespectiveof their marital statust become membersf their coparcenarat the time
of their birth, including daughters born before the 2005 amendment.

Mothers have stronger rights than sistersSince a mother falls under the Class | heir categoryisshe
entitled to receivean equal sharef propertyof her predeceased son like other surviving entitled
sharers.In addition, a widowed motheis entitledto maintenance from her children whare not
dependents. Sisters belontp the Clas$l heir category.After her brotherf death, she would inherit
along with other Clad$ heirs onlyif thereisno Class | legal heir and the fatredrthe deceased has
also expired.

Hindu succession law contains some gender bidsmajor disadvantage Hindu daughterss posed
by the provisionof will whichis overwhelmingly usetb deprive daughtersf their rights. An
advocate sharedn instance where a Hindu woman had approached hithe woman wantedo
claim her sharen her fatherf property which was valueat INR one croregt Ranchi. We served a
noticeto the brother, after which brother contacteshe and showed the will that his father had left.
The will was a valid document, where the father lgaden the entire propertyto his son.So, | didrf
take up the case[

Another major biagn HSAs that if a woman dies intestate, her self-acquired property goes
husbandp heirs, not her parentsln caseof a man, the propertys inheritedby his relatives, not the
womansk heirs.

Inheritance for Muslim womeis governedby Sharia law.There are four sourcas Islamic law
governing this area the Quran, theSunna the Ijma and the Qiyawhen a man dies, both men and
women become legal heirbut the shareof a female heirs typically halof that of male heirs.While
two-thirds shareof the property devolves equally among legal heirs, one-thirdoeglnequeathedas
per his own wish.The shareof inheritanceof a Muslim womaris half thatof a man.



It is generally considered that upon marriage, a woman receives ¥hahd maintenance from
husbandaswellasinheritance, while a man only has the inherited propertisis the justification
given for the rule that the woman should have a lesser siratiee inherited property.However,
Azma, a womame interviewed noted that the lawf mehris hardly respectedby the familyof
Muslim bridegrooms. Zhis practice has degenerated into promising a sisimconsequentiaasRs. 1
or 2asden mehr, and eveii thisis not paid, the woman asks Allah and the Maulémdorgive her
husband[she adds.

A Muslim wife without any childreis entitledto receive one-fouth the shareof propertyof her
deceased husbandbut those with children are entitletb one-eighth the sharef the husbands
property. If thereis more than one wife, the share may diminidin.caseof divorce, her parental
family hago provide maintenance after the iddat period (about three months).

Muslim daughters inherit differently than sonsA son always takes double the shaffea daughtelin
the propertyof a deceased fatherHowever, the daughteis the absolute owneof the inherited
property. In the absenc®f a son, the daughter gets half the sharfethe inheritance.If thereis more
than one daughter, they collectively receive two-thiafghe inheritance.Oneof the womenwe
interviewed notes that a Muslim girl rarely gets that share

A Muslimmotheris entitledto receive one-third sharef her deceased sofp propertyif the latter dies
without any childrerbut will get a one-sixth sham@f a deceased son having children.

The Christianare governedby Sections81 - 49 of the Indian Succession Act, 1925, accordinghich
the heirs inherit equally, irrespectiva gender.

If the Christian husband leaves behind both a widow and lineal descendamtsjdow gets one-third
of the property, whie the remaining two-thirdgioto the descendantsif there areno lineal
descendantsbhut other relativesare alive, one-haldf the property goeso the widow and the resio
those relatives.Andif thereareno relatives, the entire property gods the widow.

A Christian man can legally marry a second time only after the adakte first wifeor after legally
divorcing her.If he has a second wife while his first wifealiveor not divorced, the second wife and
her children will haveo right over his property However, the childrenf a legally divorced wife have
an equal share over their fathdy propertyasthat of the second wife and her children.

A Christian daughter has equal rightasher brotherto the deceased fathegs property. Shealso has
full right over her personal property upon attaining majority.

If a Christian man dies without a will and has feftlineal descendants, then after deducting his
widow f share, his mother witle entitled to receivean equal shareasother surviung entitled sharers.
These sharers coulgk the brother, sister, the widowf such siblingor the childrenof any
predeceased siblings.

24 Under the Muslim Law, Mehis a giftof cashor wealthin kind which the husband givés the brideasa part
of the marriage contract and which muse paidto ratify the marriage.



Annexure 3

Various court judgements related
to rights of tribal women

In Joseph Mundas Most. Fudi & Oren 17 March 2009°the Jharkhand State High Court has held
that the customary lavef inheritance that only male descendants will inherit the land bgftheir
ancestors cannadbe appliedin caseof female heirs whose name has been entered into readrd
rights. It wasin caseof a female whose name was entergdrecords during revisional survey 1928
and thereby she had acquired the statfsa recorded raiyain respectof the suit land.The court also
noted thatif the custom allegetb have been prevaleris strictly made applicabli the factsof the
present caseif will amountto serious violatiorof constitutional rightof livelihood of a female, whose
right was recognid and she has already acquired the statfisecorded tenant.

In Babulal S/O Bapurao Kodape andss Sau.Reshmabai Narayanrao on 4 January 201%,the
Bombay High court says th@ender inequalitys an anathemao constitutional philosophy and
morality. Obliterationof inequalityis a cherished goalf the Constitutiorof India. A customor usage
which prima facies not gender neutral would hawe muster the tesof Articles 4,15 and21 of the
Constitution. Aninsistence that a female tribal whea natural legal heir must plead and then prove
that under the customary law, shgnot excluded from inheritance would run counterthe
constitutional imperative that the agela apathy, prejudices and gender discrimination directed
against women mudbe addressed and mininasl if not entirely eradicated.The court, thus, held that
it wouldbe the burdenof the person who asserts such exclusion from inheritance under the
customary lawto so plead and prove]

In Bahaduws BratiyaAnd Others?’ High Courbf Himachal Pradestn 23 June 2015 concluded that
daughtersin tribal areasn Himachal Pradesh shall inherit the properiyaccordance with the Hindu
Succession Act, 1956 and rasper customs and usagesorderto prevent the women from social
injustice and preventionf all formsof exploitation. In this case, which was about the inheritance
claimof a woman belongintp the Gaddi triban Himachal Pradesh, the court said that the material
placedon record did not prove that the custom in the Gaddi tribe excluded dauglfrtens right

in property. The court, more importantly, observed that eviéiit is assumed, for argumerft sake,

25 SeeJharkhand High Court. Joseph Munda vs Most. Fudi & Ors , Second Appeal No. 132 of 198@4Rh,(17
2009) available at https://indiankanoon.org/doc/1409829/ .

26 SeeBombay High Court. Babulal S/O Bapurao Kodape And ... vs Sau. Reshmabai Naraysmuand. appeal
388 of 2016, (4 January, 2019), available at https://indiankanoon.org/doc/51827725/.

27 SeeSupreme Courf India. Mirza Raja Shri Pushavathis Shri Pushavathi Visweswar, 19642 SCRO03, (19
March,1963),availableat https://indiankanoon.org/doc/75362100/



that such a custom does exifttwouldbe in derogationof section 4of the Succession Acthe Court
then invoked the constitutional philosophy underlying Articles3% 39 and46 of the Constitutiorto
hold that gender discrimination violates fundamental rights and daughter®atitiedto equal share
in the properties.

In Indian Young Lawyers Association & Ors. vs. The @tirala &0rs? on 28 September 2018, the
Supreme Coundf India notes that custom, usages and personal law have a significant ionp#et
civil statusof individuals. Those activities that are inherently connected with the civil stafus
individuals cannobe granted constitutional immunity merely because they may have some
associational features which have a religious natdreimmunise them from constitutional scrutiny
to deny the primacyf the Constitution.The court further notes that our constitution marks a break
from the past charactered by a deeply divided society resting social prejudices, stereotypes,
subordination and discrimination destructieé the dignityof the individual. It speakdo the future of
a vision whichs truly emancipatory.The constitutiorf transformative potential lie recognising its
supremacy over all bodied law and practices that claim the continuatioha past that militates
against its visioof a just society.

28 SeeSupreme Court of India. Indian Young Lawyers Association vs Thef$tatala, writ petition (civil) No. 373
of 2006, (28 September, 2018), availabletatps://indiankanoon.org/doc/163639357/ .



Z @irls grow up, thekeephearing thiss not your home, you wilhjo one dayto
your [marital] own home. But when she gets married, she realises that [rharita
home]isnot hers ]S Z -@& Edmmunity woman

While journeyof 2] v P o vorall womenmay be different dependingon a
rangeof social and personal factors, something that unites them across caste
and religionjs the stigma attachedb them and the vulnerability they p (( & X [
- A CSO leader

Z &(married woman asks for her shandand, the man say$ How can you ask
for land?Isit your land? Have you gdtin your dowry? | cannot give larial
}v S]}vAXECSO leader

Z Kkcourse, women should have lamdtheir name.lt will give them a social
security. She will ndie evicted from the house and violence against women
will 0] v- Xelected leader



