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EXECUTIVE SUMMARY

Many studies have shown the benefits to women of secure
rights to land: when their rights are secure, their status in the
community and within the household can increase, their income
can increase, and they and their families are less likely to be
underweight or malnourished. It is crucial, therefore, that women
be consulted and empowered in order to ensure that they
benefit from collective land tenure reforms.

While efforts to address gender in land tenure reforms are
increasing, work to improve tenure security of collective land is
relatively new. Largely understudied is the intersection between
gender and collective tenure security reforms. Land is a critical
asset for women and men, and land held in collective tenure can
be particularly important for women because their livelihoods
often depend upon it. In the rush to provide secure land tenure
for communities there is a risk that women'’s rights will not be
documented or secured, thus weakening their rights to the
collective land.

Early lessons suggest that formalizing collective rights to land
can lead to different outcomes for men and women, often with
women the losers. Because men and women typically have
different roles within the household and community, their inter-
ests in collective lands are often different, and women’s interests
may not be considered or protected in the implementation of
state programs to strengthen collective tenure.

This report seeks to answer the question:

Where collective tenure arrangements are
either being formalized or supported for the
sake of securing the community’s rights to
land, what steps are required to strengthen
women’s land rights in the process?

This report synthesizes findings from six case studies - from
China, Ghana, India, the Kyrgyz Republic, Namibia, and Peru -
that assess interventions to strengthen collective tenure and
ensure that both women and men benefit from the improved
land tenure security. The purpose of the case studies was to
understand how formalizing or securing rights to collectively
held lands can affect women and men differently and how proj-
ects and interventions can best address gender differences. In
every case the focus is on practice, not theory, with the goal of
informing the implementation of other similar interventions.

A recurring threshold question in the communities studied is,
“Who is a member of the community?” Rules regarding commu-
nity membership determine access to resources and participa-
tion in decision making. Customs and rules related to marriage,

death, and family are often gendered and reflect a desire to
protect inheritance rights, which often, though not always, favor
male group members. If such rules treat women as strangers to
the collective resources of the community, they will not share in
the benefits that derive from strengthened collective tenure.

Since forestland and rangeland are typically managed and used
collectively rather than by individual households, the interests of
women in such land must be defined with respect to their role in
the community. And since arable land is typically allocated by the
community to be managed by individual households, the inter-
ests of women in arable land must be defined in relation to other
members of the household.

The findings in this report suggest that there are at least seven
queries that planners must ask with respect to any interven-
tion focused on strengthening collective rights to understand
whether the project will strengthen women'’s land rights:

1. Because women are socially and culturally considered
unequal to men, does the intervention recognize and address
the need for social change?

2. How does the intervention address the need to increase
women’s empowerment?

3. What legal rights and customary rights do women have within
the collective tenure context?

4. What does it take for women to meaningfully participate in
governance of common property?

5. Which elements of project design require specific attention to
ensure women receive full benefit from the intervention?

6. What is required for women and men to have the same level
of knowledge and training regarding collective tenure rights?

7. What role should data collection and use play in collective
tenure interventions to best ensure that women'’s rights are
monitored and evaluated?

Grounded in these queries, and based upon the case studies,
the report recommends that projects take steps to ensure that
women’s rights are recognized and strengthened before and
during any process to strengthen collective tenure. Many of
these steps and lessons are not specific to collective tenure
arrangements, but also apply to interventions addressing indi-
vidual and household tenure. At its core, the report asks practi-
tioners not to think only in terms of the collective as a unit, but
also to pay attention to the men and women that make up the
collective and recognize that gender differences will affect the
success of the intervention for women and men.



The report recommends that project planners take the following
seven measures while planning, implementing, and assessing
interventions to strengthen collective tenure:

1.

Understand the existing customary system and address the
probable need for social change. This involves identifying
local partners who have existing positive relationships with
the community and have worked on land issues and gender
differences, and gaining a realistic view of which positive
local customs and norms the intervention can support and
build on and which negative customs and norms the inter-
vention can mitigate.

Identify and address the necessary preconditions for
women'’s empowerment. This involves working with any
existing women'’s groups (and establishing such groups
where they do not yet exist), help women to understand the
value of organizing around specific issues, and working with
community leaders to ensure that women have “permission”
to pursue action.

Identify what formal legal rights women hold within the
collective tenure context and what legal changes are neces-
sary to improve women'’s land tenure security. This involves
understanding the rights and obligations of customary
authorities under the national law as well as the communi-
ty’s own rules regarding membership (including member-
ship of women who have married into the community), and
advocating for legal and customary changes to ensure that all
women are recognized as members of the community, with
rights to vote and participate in management of land.

Ascertain what will be required for women to meaning-
fully participate in governance of collective property. In
addition to any changes to policies, laws, and community
rules, project planners should work with the community to
develop accountability mechanisms that go beyond targets
and quotas, identify appropriate mechanisms to ensure that
women and men understand what rights women have and
have space to discuss these rights, and ensure that women
are trained and otherwise supported to participate in gover-
nance of collectively managed land rights.

Determine how best to ensure that women receive the
information they need to realize their rights to collective
land and resources. This involves addressing women's issues
directly and clearly in all trainings, but also holding sepa-
rate meetings for women and men (as well as meetings that
include women and men together) and focusing project
communications to influence the mindset of all community
members, not just members targeted by the intervention.

6.

Pay attention to gender differences in every aspect of
project design and staffing to ensure women receive full
benefit from the intervention. This involves setting and
achieving hiring targets for female project staff, training all
project staff so they understand why the project includes

a focus on women, establishing clear project goals for
addressing women'’s tenure interests, and working with both
male and female community members to achieve those goals.

. Ensure that data collection and use for collective tenure

interventions assist in monitoring and evaluating whether
the outcomes for women and men are equitable. This
involves conducting a baseline study disaggregated by sex
and marital status, updating the data during project imple-
mentation to understand how women and men are experi-
encing the project, and ensuring that project staff understand
the methodology and purpose of collecting such data.



. INTRODUCTION

Global awareness and interest in two land tenure issues are
increasing: addressing gender in land tenure reforms and in
particular promoting and protecting land rights for women, and
improving tenure security of collectively held land, which is as
much as 65% of the world’s land.*

However, broad efforts to improve tenure security of collec-
tive lands, generally through documenting and registering the
rights of indigenous peoples or local communities, are still new.2
Early lessons from these reforms suggest that formalizing or
strengthening rights to property for the community can lead

to a concentration of rights and benefits to some community
members over others, which can threaten the welfare of those
who are excluded.* Women are very often among those who are
excluded.

This report seeks to answer the question: Where collective
tenure arrangements are either being formalized or supported
for the sake of the community’s rights to land, what steps

are required to strengthen the rights of women as well as

men within those communities? This report strives to both
broaden and deepen our understanding of how formalization
and management of collective land tenure can affect women
and men differently, with an aim to applying this knowledge in
very practical ways to efforts moving forward. In the rush to
provide secure land tenure for communities there is a risk that
women'’s rights will not be documented or secured, and that this
will weaken their rights to the collective land. Because women
are often mobile when their marital status changes (e.g., moving
from their parents’ to their husbands’ home) the issue of whether
or not women are members of the community itself can be
called into question during the process of formalization. Social
norms can also limit women'’s ability to participate in manage-
ment of or decision making concerning collective land. In the
context of reforms, unless particular attention is given to their
interests, women may be marginalized or disregarded because of
entrenched gender norms and roles.

To answer the key question of this report, six collective tenure
interventions from around the world that made an effort to
strengthen women’s rights in the context of strengthening
community rights were assessed. These interventions presented

1 Alden Wily, Liz. 2011. The tragedy of public lands: The fate of the commons under global
commercial pressure. Rome: International Land Coalition. http:/www.landcoalition.org/en/
resources/ tragedy-public-lands-fate-commons-under-global-commercial-pressure.

2 Indigenous Peoples is a term of art used by the UN. Indigenous Peoples self-identify as
underlined in a number of human rights documents, which provide for rights that apply only
to those who identify as indigenous peoples. http:/www.un.org/esa/socdev/unpfii/docu-
ments/5session_factsheet1.pdf. Community, as used in this paper, includes all collective
groups (tribes, villages, Indigenous Peoples, etc.).

3 See, e.g., Jhaveri, N, V. Litz, J. Girard,R. Oberndorf, and M. M. Stickler. 2016. Community
Land and Resource Tenure Recognition: Review of Country Experiences. Washington, DC:
USAID Tenure and Global Climate Change Program.

diverse issues and had different approaches, resources, and
funding mechanisms. The six case studies include projects in
China, Ghana, India, the Kyrgyz Republic, Namibia, and Peru. The
case studies are illustrative; they are intended to show practical,
real-world examples that will help guide practitioners who are

facing similar challenges to those identified.

Summaries of the individual case studies are included as appen-
dices to this main report. The full case studies are also avail-
able as separate documents. A brief summary of the projects is
provided in the following table.

COUNTRY LAND IMPLEMENTER PROJECT AIMS
China Grassland Local government Ensuring compensation
related to rights to collec-
tively held grassland is
shared by women
Ghana Arable Local NGO with funding Improving capacity
from private foundation of Customary Land
via AGRA (Bill and Melinda | Secretariats and improving
Gates Foundation) role of women in land
governance
India Forest Local NGO with funding Increasing forest dwellers’
from an INGO, Oxfam access to and control of
forest resources under the
Forest Rights Act
Kyrgyz Pastoral International Fund for Increasing livestock
Republic Agricultural Development productivity on community
held pastures in context of
pasture land reforms
Namibia Arable and | Two communities Implementing Communal
residential Land Reform Act and oper-
ationalizing customary
system governing
communal land
Peru Arable Local NGO with funding Increasing women'’s partic-

from German religious
organization

ipation in community land
governance

Following this introduction, section Il provides key definitions
and concepts, which are critical to laying the foundation to a
shared understanding of the issues and approaches. Section

11l provides the global context and an overview of issues from
literature on women and collective lands. Section IV describes
the methodology, and section V analyzes the priority issues for
women associated with collectively held land, including the need
for social change, women’s empowerment, legal rights, project
design, inclusive governance, training and education, and data
collection and use.




I, KEY DEFINITIONS

Four central terms are used throughout this report: commu-
nity, collective tenure, common property, and customary tenure.
Although these terms are sometimes used interchangeably in
the extant literature on collective tenure, they should be distin-
guished from one another to ensure a nuanced understanding of
the findings and recommendations.

Community

The general term used in this paper to refer to all collective
groups, including indigenous peoples, local communities, pasture
users’ groups, collective farms, tribes, etc. However, the specific
group that uses resources and receives rights needs to be identi-
fied in the context of each project or intervention.

Collective tenure

Collective tenure is the broadest term used in this paper. Under
collective tenure, the community holds the rights to manage
and control use of the land. In most cases, the community
either owns the land or the state owns the land but devolves
the power to manage and derive benefit from the land to the
communities.*

Land held under collective tenure can be distributed to and
used by households or used and governed by the collective as a
whole (see “common property” below). Land held under collec-
tive tenure may be designated for different categories of use;
for instance, some land under collective tenure may be desig-
nated for household use while other land may be designated as
common grazing land. (See Figure 1.)

Membership in the community is the key feature of establishing
a right to collectively held land, and membership can be defined
by custom or law or both. In the case of women, it is often a rela-
tionship with a member of the community that establishes their
rights to land held under collective tenure.

Common property®

Common property is land or property held under collective
tenure to which all members of the community have a legally or
customarily guaranteed use right, provided they can establish
membership in the community.® Common property is included in
the broad term “collective tenure” but is only one of several use
patterns covered by collective tenure.

4 Bruce, JW. 1998, Review of Tenure Terminology, Tenure Brief No. 1, July 1998, University of
Wisconsin -Madison.

5 In this paper property is used to denote land as well as what can otherwise be called “natural
resources,” including forests, grasslands, pastures, etc.

6 See note 4 above.

Collective Tenure
Land held collectively by community

Land used collectively
by community

Land used
by households

Land managed by a
governance body or
individuals with authority
sanctioned by laws or custom

Land managed
by households

Key questions for women:
What rights over land and
decision-making do
women in male-headed
households have? Does
marital status matter?

Key questions for women:
Do women have a right to
participate in governing the
land? Does marital status
matter?

Customary tenure

Customary tenure can be defined as “a set of rules and norms
that govern community allocation, use, access, and transfer of
land and other natural resources.”” Customary tenure systems
are usually the legitimate tenure system in the contexts where
they apply and can be unique to the localities in which they
operate.® Customary tenure systems are part of the culture of
those who are governed by them, and the systems reflect the
social values and norms of that culture. For these reasons they
tend to differentiate between the rights of members and those
considered to be outsiders.’ The systems exist on the basis of
trust that those governed by them have in those who govern.*®
Customary tenure systems may or may not be collective tenure
systems.

Customary tenure systems can be based in a customary legal
system or a formal legal system, or both. Formal legal systems
were generally developed during a colonial period!! and consist
of laws that are developed, enforced, and administered by state
institutions. Often formal and customary legal systems are
intertwined and are far from being clearly delimited,'? which is
referred to as legal pluralism.'® Customary tenure may or may
not be recognized in formal law.

7  Freudenberger, M. 2013. USAID ISSUE BRIEF THE FUTURE OF CUSTOMARY TENURE
OPTIONS FOR POLICYMAKERS, http:/www.usaidltpr.com/sites/default/files/USAID_
Land_Tenure_Customary_Tenure_Brief_0.pdf

8  Ibid.
9 Ibid.
10 Ibid.

11 Food and Agriculture Organization of the United Nations (FAO). 2002. Land tenure and rural
development. FAO Land Tenure Studies No. 3. ftp:/ftp.fao.org/docrep/fao/005/y4307E/
y4307E00.pdf.

12 Cotula, L., C. Toulmin, and J. Quan. 2006. Better Land Access for the Rural Poor. Lessons
from Experience and Challenges Ahead. London: IIED. www.donorplatform.org/component/
option,comdocman/task,doc_view/gid,1041.

13 Legal pluralism is when multiple legal systems exist in one geographic area.



Il. GLOBAL CONTEXT

Collective tenure and sustainable
development

Collective tenure systems are locally legitimate and very
common around the world. Some estimates indicate that collec-
tive tenure systems extend to over 8.54 billion hectares, an esti-
mated 65% of the global land area, involving perhaps 1.5 billion
people.** Some 18% of the world’s land is formally recognized
as either owned by or designated for indigenous peoples and
communities.'® However, studies estimate that while a signifi-
cant portion of the world’s land is held under collective tenure,
large areas of that land are not formally or legally recognized.
For instance, in Peru, indigenous people formally own or control
more than one-third of the country’s land area (44.55 million
hectares), but an additional estimated 20 million hectares of
indigenous land is eligible for formal recognition and is not yet
recognized. In India, it is estimated that only 1.2% of custom-
arily held forestland has been formally recorded and recognized.
Moreover, while it has been estimated that up to 60% of sub-Sa-
haran Africa’s land is subject to customary tenure, according to
a study of 19 countries in the region, only 13% of the land is
designated for indigenous peoples and local communities and
only 3% of the land is legally owned under community-based
tenure regimes.¢

There are a number of reasons why protecting collective tenure
is important for sustainable development and why it is gaining
traction in development practice. First, the understanding of
local realities of land and resource use and management often
embodied in collective tenure systems can result in efficient use
of resources. Research provides evidence that where they are
able to manage the land, indigenous peoples and local commu-
nities are good stewards of the land and natural resources.'”
However, these communities often lack the legal rights to their
land, and can be dispossessed by the exploitive development
of natural resources.'® Moreover, protecting collective tenure
can be important for addressing climate change and land degra-
dation.? For example, community-managed forests may be

14 Landmark: Global Platform of Indigenous and Community Lands. http:/www.landmarkmap.
org/data/. See also, http:/rightsandresources.org/en/publication/whoownstheland/

15  Ibid.

16 RRI. 2015. Who Owns the World's Land? A Global Baseline of Formally Recognized
Indigenous and Community Land Rights. Washington, D.C.: RRI.

17 Ibid.
18 Ibid.

19 In Brazil, for example, the deforestation rate is 11 times lower in community-man-
aged forests than in surrounding areas, and in the above example community members
found bringing back the acai palm brought back fish and other wildlife. See RRI 2015.
IRF 2015: Securing Indigenous and Community Rights in the Future We Want. http:/
www.rightsandresources.org/en/news/irf-2015-securing-indigenous-and-communi-
ty-land-rights-in-the-future-we-want/ and Cultural Survival, Brazil: Indigenous reserves
key to Amazon conservation study finds. https:/www.culturalsurvival.org/news/
brazil-indigenous-reserves-key-amazon-conservation-study-finds.

preferable because they store more carbon than non-communi-
ty-managed forests.?°

Similarly, formal recognition of collective tenure over land can
help communities attain food security and increase their income.
When rights are formalized and therefore perceived by the
community as more secure, the community is encouraged to
invest in the long-term sustainability of the land, thus increasing
its productivity.?

Third, protecting collective tenure can decrease the state’s
administrative burden. States are increasingly recognizing the
constraints formal state institutions face in managing areas
where collective tenure dominates. Because land held in collec-
tive tenure is often remote and difficult to access, devolving
authority to collective tenure institutions can substantially
reduce administrative costs and avoid resource management
oversight vacuums.??

Finally, as natural resources are being increasingly “commod-
itized,"* it becomes more important for communities to clarify
existing property rights, especially where ownership rights are
not easily identified. The growing demand for food and natural
resources worldwide has led to increased commercial pres-
sures on land, often resulting in negative impacts for all affected
communities.?* Expropriation by the state for commercial
reasons and large-scale land acquisition can dispossess entire
communities. The protection of collective rights has the poten-
tial to give communities a legal basis to defend their rights in
the face of outside pressures.?® Similarly, formally recognizing
customary land rights provides a degree of legal protection for
those who risk losing their rights in the transition to privatized
rights.?

Gender, land rights, and global standards

Most states have national, regional, and international obligations
or commitments related to gender, women, and land rights.

20 Chhatre, A., and A. Agrawal. 2009. Trade-offs and synergies between carbon storage and
livelihood benefits from forest commons. PNAS 106 (42), 17667-17670.

21 IFAD, 2006. Community-based natural resource management How knowledge is managed,
disseminated and used. http:/www.ifad.org/pub/other/cbnrm.pdf. In Brazil, for example,
a group which gained legal title to communal land invested in sustainably harvesting
acai palm, which had almost disappeared from the region. See RRI 2015. IRF 2015:
Securing Indigenous and Community Rights in the Future We Want. http:/www.iied.org/
securing-indigenous-community-land-rights-future-we-want.

22 See, e.g. the example of Bolivia in Pacheco, P. and J. H. Benatti. 2015. Tenure security and
land appropriation under changing environmental governance in lowland Bolivia and Para.
Forests 6: 464-491.

23 Cotula, L. 2015. Investment treaties, land rights and a shrinking planet.

24 Knapman, C., and P. Sutz. 2016. Reconsidering approaches to women'’s land rights in sub-Sa-
haran Africa. IIED.

25 Brinkhurst, M. 2015. Using the Law for Resource Justice. IIED. http:/www.iied.org/
using-law-for-resource-justice.

26 See note 7 above.



In each of the countries studied as part of this report, there are
constitutional commitments to gender equality, non-discrimina-
tion, and equality before the law. Each of the states studied has
also ratified the Convention on Elimination of Discrimination
Against Women (CEDAW), which mandates the state to uphold,
protect, and realize women'’s equal rights in all spheres of life,
including civil, political, economic, social, and cultural rights. In
many countries there are also national gender policies and strat-
egies, and in some cases the laws that govern collective lands
make general statements related to gender equality.

Similarly, the Voluntary Guidelines on the Responsible
Governance of Tenure, about which more below, have gender
equality as a founding principle. Gender issues are addressed
throughout, with the understanding that improving gender
equality is important as women often have weaker tenure rights,
and steps must be taken to ensure they are not marginalized.?”

International agreements similarly recognize the importance

of communal land tenure security.?® While non-binding, the
United Nations Declaration on the Rights of Indigenous Peoples
(UNDRIP), for example, reflects global understanding about the
protection of the rights of indigenous peoples, which are often
exercised collectively. These include the rights to develop and
control lands and resources they have traditionally owned, occu-
pied, used, or acquired, and the agreement requires states to
legally recognize and protect those rights while respecting tradi-
tional tenure systems.?’

In the global development arena, securing tenure on collectively
held land is increasingly recognized as important. A proposed
indicator (ultimately not adopted) for Goal 1 (End poverty in

all its forms) of the Sustainable Development Goals (SDGs), for
example, was “[p]ercentage of women, men, indigenous peoples,
and local communities (IPLCs) with secure rights to land, property,
and natural resources.”® Increased recognition of the benefits
associated with devolution of land rights to indigenous peoples
and local communities has driven a “tenure transition” around
the world over the last 20 years.?! In the forest sector, about
15.5% of global forestland was legally recognized as owned or
designated for forest communities as of 2013.32

The internationally negotiated Voluntary Guidelines on the
Responsible Governance of Tenure (VGs), negotiated by 96

27 UN Food and Agriculture Organization (FAO). 2012. Voluntary Guidelines on the
Responsible Governance of Tenure of Land, Fisheries and Forests in the Context of National
Food Security. ISBN 978-92-5-107277-6, Article 9.8.

28 Silverman, A. 2015. Using International Law to Advance Women's Tenure Rights in REDD+.
Washington, DC: Rights and Resources Initiative and Center for International Environmental
Law. http:/www.ciel.org/wp-content/uploads/2015/06/WomensTenureRights_REDD_
June2015.pdf

29 United Nations Declaration on the Rights of Indigenous Peoples. 2008. Article 26.1.

30 Land Rights: An Essential Global Indicator for the Post-2015 SDGs. 2015. http:/www.
landesa.org/wp-content/uploads/Land-Rights-An-Essential-Global-Indicator-Sep-2-2015-
Endorsed.pdf. While “local communities” was later dropped from the indicator, other
global movements have continued to focus on this issue of community land rights. One
such example is the global call to action referred to as “Land Rights Now.” http:/www.
landrightsnow.org/en/home/.

31 RRI2015. IRF 2015. Securing Indigenous and Community Land Rights
in the Future We Want. http:/rightsandresources.org/en/news/
irf-2015-securing-indigenous-and-community-land-rights-in-the-future-we-want/.

32 Ibid.

UN member countries and over 30 civil society organizations
under the auspices of the Food and Agriculture Organization of
the UN, recognize and instruct states to protect the customary
tenure systems of communities. The VGs are the only global
framework setting out internationally accepted principles on
how land, fisheries, and forests should be governed.3® They

note that “States should protect indigenous peoples and other
communities with customary tenure systems against the unau-
thorized use of their land, fisheries and forests by others. Where
a community does not object, States should assist to formally
document and publicize information on the nature and location
of land, fisheries and forests used and controlled by the commu-
nity. Where tenure rights of indigenous peoples and other
communities with customary tenure systems are formally docu-
mented, they should be recorded with other public, private and
communal tenure rights to prevent competing claims.”**

Gender and collective tenure

In most rural communities, land is a critical asset for women

and men, and land held in collective tenure can be particularly
important for women, who are often less likely to be employed in
income-generating labor; thus their livelihoods depend on land
rights.3> Women can benefit substantially from secure rights to
land and property: their status in communities and in the house-
hold can increase, their income can increase, and they and their
families are less likely to be underweight or malnourished.3¢

While studies focused on collective tenure security and women
are scarce,” it has been noted often that gender plays a part

in collective tenure systems.3® The rights and obligations that
women and men have to collectively held lands are different, and
are linked to gender norms and rules related to kinship, marriage,
children, inheritance, and gendered roles in the private and
public spheres. In practice, women and men have different roles
in accessing, using, managing, and governing collectively held
land and resources.* Thus, men and women of the community
will not necessarily benefit equally from efforts to secure collec-
tive tenure.®® This is because the process of recognition can have
the effect of cementing or increasing the rights of those more
powerful in the group to the exclusion of those who are less
powerful, and more often than not, women have less influence
than men in the community.
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The threshold question that must be answered when assessing
a collective tenure arrangement is; Who is a member of the
affected community? This is important because if a woman is
not considered a member of the community, then her rights will
depend on her relationship to a member (her husband or father,
typically), and can be thought of as indirect, whereas a male
member of the group has direct rights. This has significant impli-
cations because under this scenario a male member of the group
will have rights for his lifetime while a woman non-member may
not. For instance, a woman'’s right to use collectively held land
might be lost if her marriage ended in the death of her spouse
without children being born. Thus rules of membership are
particularly critical for women, and because customs and rules
of marriage, death, and family are often gendered and reflect a
desire to protect men’s inheritance rights, especially in patrilineal
societies, women are often deemed outsiders.

Gender and different categories of land
held in collective tenure

This section provides a brief overview of the three types of land
found in the six case studies and considers them in light of our
main question: where collective tenure arrangements are either
being formalized or supported for the sake of the community’s
rights to land, what steps are required to strengthen the rights of
women as well as men within those communities?

Forestland

In many countries, forests have a complicated history of tenure
claims by states, local communities, and others. People may live
in forests, or they may live adjacent to forests but use them for
their livelihoods, including through collection of goods such as
herbs, plants, and fuel, collectively called “non-timber forest
products” (NTFPs). Forests are often held by the state, and
concessions for forest management, including removal of timber,
may be given to agencies or to private actors.*

Rights to and management of forests can be categorized as:

e Forests administered by governments (including land owned
exclusively by the state and areas where community rights
are limited to basic access or use rights (including rights to
timber);

e Forests that are designated by governments for indigenous
peoples and local communities (state owned but with local
rights, ranging from use rights to management rights, recog-
nized conditionally);

e Forests owned by indigenous peoples and local communities;
and

e Forests owned by individuals and firms.*?
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A study of 40 countries found that, globally, governments still
“overwhelmingly claim control over forest land,” but that local
community control is increasing, corresponding with a worldwide
increase in the number of legal frameworks that recognize the
rights of indigenous peoples and local communities to forests.*®
However, implementation of these frameworks is still lagging.

While forestland can be individualized, natural forests are more
often held as common property.* Issues for women on collec-
tively held forests center around questions of how membership
in the community governing the forest is determined, and who
from among the community has the right to participate in deci-
sion making about the forest. Women who move to the forest at
the time of marriage, for example, may have access to the forest-
land and the right to use it for specific purposes, but that right
may depend on their marital relationship and may end when that
relationship ends. Governance issues for women on forestland
usually fall into the categories of: meaningful participation in
decision making, having an equal voice in consultative processes,
being empowered with agency to act on decisions, and having
the time, interest, and capacity to participate in decision making
in the face of other competing demands of time. Equal partici-
pation for women in community-based decision making is often
difficult to achieve, so where legislation devolves management
and control of forests to local communities, women may not be
free to participate without an external intervention.*

Pastureland / rangeland*®

Pastureland is land that is suitable for raising livestock.
Pastoralists may have individual title to some or all of the land
they use. More often, pastoralists graze animals on common
property that is held by their community. However, because
grazing often requires seasonal movement, sometimes over large
areas of land, many pastoralists have seasonal or temporary use
rights to lands that are collectively held by other communities. In
this case their rights are generally secondary to the rights of the
community whose land they use. Thus, pastoralism can create
complex tenure patterns. For instance, pastoralists may claim
group grazing rights on another group’s agricultural land for a
specific season, or two separate pastoral groups may share rights
to watering holes.*” These webs of tenure rights have often been
eroded over time because of pressures on the land.*®

Very little research has been done on women and pastoralism.*
In part, this is because men have traditionally been consid-
ered primary pastureland rights holders and users, with women
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considered to be home-keepers, even though this may not be
the case in reality. Women'’s pasture use may include, among
other uses, water and fuel wood collection, collection of herbs
and mushrooms, and grass cutting. Women may also travel to
pastures with men and care and feed animals that are grazed,

as was found in the Kyrgyz case study that is part of this report.
Because of these differentiated uses, men and women are differ-
ently impacted when pasture resources become scarce or more
difficult to access,*® and women often lose out more than men.>!

Because pastoralists often depend on movement from one place
to another in different seasons, community boundaries as well
as land boundaries can be fluid, and thus women’s membership
in the community may not be as much of an issue. Members

of one pastoral community may join members of another for

a specific season. In agro-pastoral communities, some family
members may move, while others remain behind on the family’s
arable land. However, the China case study in this report contra-
dicted this pattern. There, because pastureland is still held by the
village collective, the collective decides who is a member of the
community.

As with forests and other communally used land, governance
issues for women usually fall into the categories of meaningful
participation in decision making, having an equal voice in consul-
tative processes, being empowered with agency to act on deci-
sions, and having the time, interest, and capacity to participate in
decision making in the face of other competing demands of time.
In addition, women'’s use of the pastures may not necessarily be
considered a “right” or may be considered a “secondary right”
and are therefore not documented when community land rights
are formalized.

Arable land

Arable land generally refers to agricultural cropland. Collectively
held arable land is most often allocated by customary author-
ities to be used and managed individually or by households.
Some arable land may be used communally, though this is not
common.>?

Because collectively held arable land is usually allocated to
households, many of the gender issues that arise in this context
are similar to those that apply to privately held arable land. This
similarity is not always recognized in law, thus creating a legal
gap—family laws may exclude land held in collective tenure. In
the Ghana study in this report, for example, rules of inheritance
in formal law do not apply to stool (customary) lands. A further
layer of complexity comes from the fact that very often these
collectively held arable lands are governed by rules of customary
tenure, which may or may not be recognized in formal law.

On the other hand, while some legal systems might recognize
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customary tenure as a legitimate form of tenure, women'’s rights
within those customary tenure systems are not clearly under-
stood, and are often not protected as equal to those of men.
This uncertainty about women’s rights in some customary land-
holding systems can contribute to exclusion of women.>?
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V. METHODOLOGY

The primary research question of this paper requires a pragmatic
focus in the case studies: what steps are required to strengthen
the land and property rights of women as well as men within
collective tenure communities? What was done? Why? Did

the intervention work or not? What can be learned from the
experience?

To help identify appropriate projects to review, the editors and
drafters of the case studies sought broad input from a range

of practitioners, organizations, and agencies from around the
world. The initial criteria were that the intervention was applied
to collective lands, that it aimed to increase the land tenure
security of the community, and in particular that it sought to
address gender as part of the intervention. Projects also had to
be willing to be part of the study and needed to have under-
taken some or most of the planned project activities. Identifying
projects that met these criteria proved to be more difficult than
anticipated. This was partly because as a relatively new area of
attention, few projects met the threshold criteria, and partly
because many projects were at a stage that was too early to tell
whether the interventions were meeting their objectives.

Final case studies were selected by the authors, in coordination
with the editors, based on desk research and interviews with
project implementers.

While not all findings are generalizable, in selecting the cases,
we considered the entire portfolio of cases and did our best to
include a range of projects that covered a diverse set of: types
of land, locations (region of the world), types of implementer,
and types of funder (government, INGO,>* NGO>>, international
donor).

Each case study was drafted by a different author or authors, in
coordination with a national expert and the team that imple-
mented the project. Desk research was conducted first and
covered project documents as well as a legal and contex-

tual framework analysis. The desk research was followed by

a field-based assessment of the intervention, conducted over
10-14 days. The case studies were drafted in consultation with
local experts, and the findings were brought for validation to
key stakeholders. The findings were reviewed by at least one
national expert and one international peer reviewer.

54 International Nongovernmental Organization.

55 Nongovernmental Organization.




V. MAIN FINDINGS AND RECOMMENDATIONS

Increasingly, states are recognizing, formalizing, and sometimes
documenting collective rights to land. Variations in how collec-
tive land rights are acquired, managed, governed, and allocated
have different implications for women and men.

The findings in this report suggest that there are at least seven
queries that any intervention focused on securing community
rights must ask in order to design a project that will strengthen
women'’s land rights as part of that effort.

They are:

1. Because women are socially and culturally considered
unequal to men, does the intervention recognize and
address the need for social change?

2. How does the intervention address the need to increase
women’s empowerment?

3.  What legal rights exist related to women'’s rights within the
collective tenure context? What customary rights to land
exist for women?

4. What does it take for women to meaningfully participate in
governance of common property?

5. Which elements of project design require specific attention
to ensure women receive full benefit from the intervention?

6. What is required for women and men to have the same
level of knowledge and training regarding collective tenure
rights?

7. What role should data collection and use play in collective
tenure interventions to best ensure that women'’s rights are
monitored and evaluated?

For each of these questions in the collective tenure context, the
paper considers:

e What risks and opportunities does this issue present for
women'’s land rights?

e How can those risks be identified in any given intervention?
e What actions can limit these risks?

e Based on the findings from the case studies and the
authors’ broader experience with women'’s land rights,
the issues identified in this section are focused on what
happened in practice in order to allow others facing similar
challenges to learn from these case studies.

This section is organized into the steps recommended that any
project take before formalizing or supporting collective tenure
arrangements to ensure that women'’s rights are recognized,

formalized, and supported. The order of these actions will
depend on the specifics of the project.

1. Understand the existing customary
system and address the probable need
for social change

Land tenure systems are part of the cultural, social, political, and
historical makeup of a community and are at the core of a rural
society. For indigenous peoples and local communities, their
land tenure system is core to their identity as well. Land tenure
systems reflect the power structure in a society. Because land
and other natural resources are central to social and cultural
identity and economic wealth, tenure arrangements in a society
develop in a manner that entrenches the power relations
between and among individuals and social groups. Tenure thus
has enormous political implications, and tenure issues are liable
to be politicized.>® Working to improve land tenure security for
women, especially in communities whose identity is linked to the
land, requires both working with (and sometimes within) these
existing power structures, while also being keenly aware of the
potential social and cultural change that land tenure reforms
entail.

Risks to women'’s land tenure security

Gender roles and norms governing women’s and men’s behavior,
opportunities, and perspectives are also part of a socio-cultural
context. Improving women'’s rights to land within a given tenure
system, especially in rural areas where land rights are a key
economic asset and the basis of social and cultural organization,
usually requires social change because women generally have
less social power than men and have weaker land and resource
rights. The starting place is that women'’s decision-making

rights to land are often not socially legitimate in the eyes of the
community, even if some customary rights, like use rights, are
recognized.”” Therefore, social change that focuses on the recog-
nition and acceptance of women'’s control of and ownership
rights to land is a necessary step towards establishing legitimacy.

Projects that seek to support or formalize collective tenure must
proceed with an awareness that both gender and land tenure are
products of their contexts and that seeking to address gender
issues will require some level of social change. Social change
interventions are risky because they are complex and often
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require focus, time, effort, and community acceptance, and this
is difficult to achieve within a project timeframe without pre-ex-
isting community relationships. In two of the six case studies
included in this report, the social change that enabled women

to gain secure land rights was built on the long-standing rela-
tionships of the implementing organization and the commu-

nity on gender issues. The communities in the six case studies all
contended with balancing respect for the community norms that
are the basis of the collective tenure system with the need and
desire for social change.

Promising approaches

Case studies in India and Peru provide examples of projects
where social change had occurred during the course of the
project, thus guaranteeing women stronger rights to land. In
both of those projects, the implementing organizations had

a long history of working on social change in the community.

In a third case, the Traditional Authority in one community

in Namibia already had a governance structure that included
women, but still needed to build on that structure to encourage
social change that would strengthen women’s land rights.

Implementing organizations engaging with the
community

When implementing organizations have a long, deep, and consis-
tent engagement with the community they are more likely to be
able to influence or initiate the social change that is needed to
achieve stronger land rights for women.

Implementing organizations that want to improve the situation
for women can benefit from working with grassroots organi-
zations, as in the India example, and also from connecting to
regional and national networks of women'’s organizations.

The case study from India illustrates this. In that case, a local
NGO was funded to assist forest communities in exercising their
rights under the Forest Rights Act 2006 (FRA) as part of a larger
effort by Oxfam India to increase forest dwellers’ access to and
control over natural resources in three states. A core mission

of the NGO, Naya Sawera Vikas Kendra (NSVK), is strength-
ening the rights of communities. The project objectives were to
help individual households within the community acquire titles
to forest land that they had been cultivating and to set up an
administrative structure to manage forest land held as common
property and used communally. Thus, strengthening women'’s
land rights involved ensuring that women’s names were docu-
mented on titles to household rights as well as ensuring that
women participated in governance of the common property.

In India, customary practices generally grant women fewer rights
to land within the household than those granted to men, and
women are not involved in community level decisions.>® While
the formal law protects women'’s rights to own and inherit
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land, in practice when land rights are formalized, women are
rarely named on titles, and inheritance is generally patrilineal.>
Moreover, the women interviewed for the case study recognized
their relatively limited power vis-a-vis men, stating that women
in their communities have less economic power, less access to
government schemes, and much lower rates of literacy than
men. Interviewed officials stated that in the state of Jharkhand,
where NSVK works, there is only 2% female literacy in tribal
areas where most forest dwellers live. For these reasons, women
are less likely to participate in public life, including community
meetings.

Before the project started, NSVK had already been working in
the targeted villages and had established issue-based commit-
tees®® run by social workers employed by NSVK at the local level.
The social workers were selected from among young, literate
volunteers who were already working in the organization and
receiving a small honorarium. They served as a bridge between
the community and outsiders, including other NSVK staff and
the government.

The social workers were trained on relevant issues in monthly
meetings. In this case, they were trained on the Forest Rights
Act (FRA) and on how to prepare individual and collective forest
rights claims, as provided by the law. The trainings included
how to lead an exercise for mapping the individual or collective
forestland holdings.

The NSVK model involves deep involvement in each village,

and they have been involved in these communities for five to

six years. NSVK leaders believe that it usually takes about two
years to establish enough trust with the community to begin

the process of changing customs, especially those related to
women’s rights to participate and lead in community decision
making. It is not customary in Jharkhand for women to be equal
participants in male spaces, such as community meetings. NSVK
worked with these already-established village groups to increase
their awareness of both the FRA and the importance of women'’s
involvement in governance. Ongoing discussions with both
women and men on the importance of women'’s participation
and on the economic and social benefits of their inclusion were
identified as key to changing community norms and attitudes
towards women'’s participation.

The case study from Peru provides a good example of how

an approach that integrates the knowledge and reputation of
local actors with the experience of regional actors can create
the space for social change. In Peru, the project, “Indigenous
Quechua and Aymara Peasant Women'’s Access to Land
Governance in their Communities,” is being implemented by
Servicios Educativos Rurales (SER) as part of SER’s ongoing
efforts to promote the exercise of human rights through demo-
cratic participation and rural development. The project aims

to increase women'’s use and control of common land and

59 Ibid.

60 These are focused on issues the village identified as important, and always include a
committee about women.



resources, increase rural women'’s involvement in land tenure
governance in their communities, and support rural women'’s
access to productive resources.

The concept for the project was developed by SER in collabora-
tion with both a national organization of Andean and Amazonian
indigenous women that advocates for indigenous women'’s indi-
vidual and collective rights and with grassroots women'’s orga-
nizations at the local level. The project design emerged from
these organizations’ areas of expertise, which ranged from the
hyper-local all the way to regional and national experience. In
addition, leaders from earlier national campaigns to promote
grassroots empowerment movements are the key personnel in
the SER project, and community trust is built upon their repu-
tation. The project’s regional coordinators are also from the
regions in which they are working. They are familiar with local
customs and contexts and are able to build further trust with the
communities.

Even though the implementing organizations were familiar with
the local communities and the local context, among the first
components and products of the project was a comprehensive
analysis of women’s land rights in the target area, which had
not previously been done. The report analyzed the experiences
of indigenous peasant women (comuneras) regarding land use,
access to land, economic participation, and participation in land
decisions within their communities. It also looked at barriers to
women'’s full participation in land governance and, on the basis
of this assessment, identified potential social issues that would
need to be addressed if the project was to be successful.

One barrier identified in the analysis was the deeply rooted
patriarchal traditions®! in the target communities, and the poten-
tial risk of rejection of the project by male leaders who believed
that the project wanted “to take men’s land.” Though the initial
aim of the project was to work only with women, the project
team adjusted its approach to mitigate the risk of rejection by
male leaders and actively worked with men as well as women.
This approach became a central part of the project, both in
order to diminish risk of backlash for women participants (by
convincing spouses and other community members that the
project supports the community as a whole) and to ensure the
success of the project’s objectives (changing gender discrimina-
tory norms within the community). This revised approach, based
on this deep involvement with and understanding of the commu-
nity, had a significant impact on the ultimate, greatly expanded
scope of the project and helped the project gain the neces-

sary support for the social changes it sought. For example, six
communities successfully modified their statutes to guarantee
women'’s rights of participation and decision making, and on
average women make up 33% of leaders in communities partici-
pating in the project.

61 For example, land is passed down to sons rather than daughters.

Building on positive customary practices

While social change is generally required for women to have
secure and equitable land rights, for the changes to be sustain-
able, it is critical to build on existing customary practices and
social norms that positively affect women and help create space
for necessary changes. Understanding positive practices requires
collecting information about how women and men use and
control land, how community decisions are made and what role
women play in community governance, how wealth is distributed
within the household through inheritance and dowry or bride
price, what customs exist for caring for the elderly or widowed,
etc.

For example, in a context where women are already in a lead-
ership position for unrelated matters, it may be easier to make

a case for women’s inclusion in land governance bodies. In
Namibia, for example, the decision-making structure of the
Shambyu Traditional Authority is inclusive, with women well
represented at all levels. At the time of the case study, the
highest office of hompa (title of a traditional leader) was held by a
woman (the late Hompa Angelina Matumbo Libebe), and women
made up a majority of the Chief Council (eight of 12 members).
Additionally, approximately 50% of the village headmen were
women. Historically, both men and women have served in the
capacity of hompa. On the Community Land Boards, which are
statutory structures that are intended to support the work of
traditional authorities for land-related matters, women were
also strongly represented. In addition, women in the community
reported that they were able to access and present their own
interests to the relevant traditional authority representatives.

However, more may be needed to ensure that the positive
customary practi